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1 @FLHIC

ERREE, FLLTEICL > TR, i, EOT#HzHET 60T
bHb, COMEBEMBRKELTHETH S ETNIE, LT, ENHMBALERT
b, BRANZBLCOATHITAIENTELLEVWICLEFEETHS
LIniE, BRADIES - MEAZ, EREOB A, S, BOTALALI(E
ENWARRIREL D, COFENEEE [1TADIRE (attribution of conduct) | —
&m?ocnu,btﬁcf,aﬁﬁmﬁmbéﬁm CEEr—EHOToERD N

(1) Luigi Condorelli & Claus Kress, ‘The Rules of Attribution: General Considerations’, in
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FEEER $F120% HF25
b5 sEMEC S WCRIEE 5D 55 (RE] OBED. L L, FARE
ORI, ThETh oW S ERREORTERD | > (EREETAD—B
#) LLTRUBNTE R, 74 LT, FARBORER, EXHELRES
AEEE (BXEEE FoFHBlE VWIS hkbTRELTXL, £ LTAH,
oM, EEEEEEES (L0) 552001 £l Sk s & [EEEE
BT 5 ER TR 555 (ERHELD 0f | BH2E (U~11
%) c:ﬁ@%éﬁn’cmétmbfa%o zl7T, UToSsnEd %, 9hbb,
ER B o ARERR (EXEEALOMBEE) 13, EXEEUA0
SIRCRIE 135 (R (E1c bl S R A RS 5 2 LA TE 575 5
. KR, BOTFEE (State officials) 0/ EMBEIEN b OB, &b

James Crawford, Alain Pellet & Simon Olleson (eds.), The Law of International
Responsibility (Oxford University Press, 2010) 221, at 221.

(2) Simon Olleson, ‘Attribution in Investment Treaty Arbitration’, ICSID Review, Vol. 31
(2016) 457, at 457. EMREEOTRL, MRE L OBEHIcB W CRIBEE 2 [RE]) 3, (FELL
TO) {TADZTRIRONE VN, L&A, ik > TRHFSABED, EREOBS, S,
EoBEEALENE DS 50 GEPERTFIICBVWTEEREKT 22, COBRER (K
BITA) ORBIE, FIRENEICI - TS h S, FEL L TOTALERTALOXEICD
&, EAIERE [EEEICE T 2\ oM — R E L OHBuc B W T TEREAHEE] 102
45 (20044) 639 H, 642649 HATH, £/, ENdFELRML CVih (FEH
DHNER o) Goeiiid 25E T, FEREEELD S5 5 GFEOFE). Csaba
Kovacs, Attribution in International Investment Law (Kluwer Law International, 2018),
at 259-266.

(3) Responsibility of States for Internationally Wrongful Acts, UN Doc. A/RES/56/83 (12
December 2001), annex.

@ TRmECHET 2 EEERERIPEZFEER KM SN TV 2GR, LK, E5o0
R L ICFHii T RS FHTH 5,

(5) CoOMRER, 72&AE, Hx— TEBEMESEMT ICTY) 0% ¥y FHEHHR (Prosecutor
v. Tadi¢, Case No. IT-94-1-A. Appeals Chamber, Judgment of 15 July 1999) Z## & L T,
FEEBEIR M FOEBILE VI XRICB L TELACHERSNTE /I, TOHIOVT, EHE
BIEBHIET (IC)) W, R2=7 - Y=/ 94 FREECBLWT, ERELERIBFONHEL L
HMBEDRRL S 2 >ORJHEOMRIICKE L T, F—0REARMT 5 X REICKHONE b
TV, SR U7, Application of the Convention on the Prevention and Punishment of

the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I. C. J.
Reports 2007, p. 43, at 209-211, paras. 402-407. % 7z, James Crawford, State Responsibility:
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AAETHEEED O kS 2 BUNRE O 874 (RHEBEE)

b, FIEMGEER (mmunity ratione materiae) ZEHIZ, T ORJWITHELD
ﬁt@@f&go

FaioLsn, BT, ILCHIOMBEICIOHATED, 2022FDH 732
Bicbn T, [BUNBEO/NENSEEEE, O O%kk] BT 256 XER (B
| BEER) AERE e (T, 81588, IC T, b s b, YT
D2HICOVWT, HREBO—HDALND, F 1T, BINEREDRKRIIAR
%% (immunity ratione personae) & ZEIARIHIRICXFS ﬂgo g2, F
TER BRI, BUFRBIC XD [AMERICE W TETINIITS (acts per-
formed in an official capacity) | (ARJITA) oL CTOABEHAINE (&1
FERE6L LB, LhrL, BTAD A b0 Th 20 BEPrERET
BRMEEIZOWT, X BEEIICIE, FoHEE), BEREELXDOITAERBOD
G&) BHELE—TH20EPICOVT, ILCOUMLTREOLA—HKAL LN
Foo TORER, BEMICEIRSNZa A vy ) —1F, TOFCOVT=2T ¥
2D B 5 E % L’CL\%)O

The General Part (Cambridge University Press, 2013), at 149-156 & £H8,

(6) BUNBEORRICOWVWTR, HENEEOOBEOFEHICR->CThd, BELEROERNMH
%o T & A, MNCE TERTESEONEMEEREED S ORlk——= Olnzh & ERTIEERE
We & DBAR ) TEBREA MR 114 % 35 (2015 4F) 251-279 H ; H&EHE [HUFRE SO
HEEED © ORRICBET 2 BN TERRENIE] 45 (2016 4) 187-221 H ; Hra£—
[BURE% B O RIA RO A E—— o MR MRILICEH L < TEERRRDIE] GaTD %=
ZMH,

(7) ILC, Tmmunity of State officials from foreign criminal jurisdiction. Text of the draft
articles on immunity of State officials from foreign criminal jurisdiction adopted by the
Commission on first reading’, Report of the International Law Commission on the Work of
its 73th Session (18 April—3 June and 4 July—5 August 2022), UN Doc. A/77/10
(Advance version of 12 August 2022) 188.

@) H1ImEREF, ToFHE 2 3, 45 TAWRREZ, F3#H 6~75) THEEWRREZID
F>TW5,

(9) ILC, Immunity of State officials from foreign criminal jurisdiction. Text of the draft
articles on immunity of State officials from foreign criminal jurisdiction adopted by the
Commission on first reading. Text of the draft articles and commentaries thereto’, supra

note 7, p. 194 (‘Commentaries to the draft articles adopted on first reading’), at 208-209,
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COMmmEER, EE v )AL VEEE (A7) TXA V) ITB
mf,%ﬁ%ﬁ%%@é@&tijﬁﬁ%o:@%#@%ﬁ@lou,17
VA Ly VEBIREML TV 5 ) THEBENSA v R OFIEEEED S RRS
NEDENPTH - 1o, EEBHEEFAMES VILICE S W TERE S N2
ZOZHERR, EFETEXALZBLIUTRICESVWT, bbb, EXE
Tk EOITARBREEICEL T, MELL -4 5 ) TEBEOTAIZEIHEN
HBROREICE TN D MR L,Oflc)o Zhicx LT, Patrick Robinson |ZE®
FORERICENE, & 2TAPERNEROFRICEEN I 0E1 R, BRE
ik LoiTARBREE Cldn, BEFORREFEUELE, Tabb, EHEN
174 (acta ture imperit) MEBFEIITA (acta ure gestionis) »DXFIC
EOVWTHM SN EZREEFIECTH S LV, 2OEE, BEOTAICEIENR
B S N5 & RS D s
EFEELEX4E&Dax vy ) —icihid, [RBIcBVLT, EXEBEOT
A5 THEEN] £ 3EBBEEITALER ST LN N EI P EIERE bR
W 220, THENTAOS L F, HHEEAHLELEIOREL, Lk
MNoT, EFREEERESEHIDZENVI T ETH S, i, EBXRELEL T
EBEDPEZHEOBEKREB LTV E LT, TOEREIFERKRIC, +75b
5, WIS ERTETLITAIEIRER LIV, JOMITAR, WEIC,

paras. 24-25.

(10) The ‘Enrica Lexie’ Incident (Italy v. India), PCA Case No. 201528, Award (21 May
2020). COHFBEIT> VTR, ARRchbB WREOERGED, MIC/RE (Y7 - LYy
v = SRAE—EEEEESIIEE VI hEEHE, OO0 Z— B hEkl ] TR
) T1& 15 (2021 4F) 217-269 EHAEEL W,

(11)  The “Enrica Lexie” Incident, supra note 10, paras. 856-862.

(12) The “Enrica Lexie” Incident, supra note 10, Dissenting Opinion of Judge Patrick
Robinson, paras. 60-63.

(13) ILC, ‘Responsibility of States for internationally wrongful acts. Text of the draft
articles with commentaries thereto’, Report of the International Commission on the Work
of its 53rd Session (23 April—1 June and 2 July—10 August 2001), Yearbook of
International Law Commission 2001, Vol. 11, Part 2, p. 31, at 41, para. 6.
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ERRREICB T 2EBERITAID SRVBEEL WS T &t s, LT,
EREBEICRET 2R, ElRET 21TAQEHMLEEBSOREMER S NS
TROEHIZENL S (HIERKRELD BIEV) W5 T LT 5,

L L, EHENTALEFREEITALOXHN, EBXREEE LOITTAREIC
BOCHLEKREbILBLWALVAR, LFLbEI TRV, ERFEEEX
LT LN, BEEEHEMR (parastatal entities) —EFREELZ X 451
WOERKKBEI TR VWL DD, L LESHKMSIICE S BRBATHIE,
ENESICTE D WA X177 5 EE——D1TAIE, HZEED [
iBHERE D B (elements of the governmental authority/des prérogatives
de puissance publique) ] ZfT{# L TV é BE DiIcBWT, EIRBET L0,
ILC & [HhiGtERE] DEBEEERL 12 - f:?f)i, XEOFHIREE L L CERE
EEEERIT R WITER L 72 James Crawford (3, EZRGREIC BV TXE
SNHTETHALEBEETAOEEZ [EXREERX S RICE S CFRIC
HTEVYLIERIEATHY, Thick-> CTEEEDCNSRL 20 [ER
el L B OMO—BHASRENS ] 205, 2T, KB, EE
BERX 5SS Mé%%i BEZRHERICOVWT, EHEETAOENDF
E%ﬁ%bf%to&mﬂi ERBEE EOTARREE P REIEN % irEH
DAL EMHET 2HIICB W THL SN ARMIE BV, &7 - 770 4 VICHEE
TEHIEE, BBETHELLSIKEDNS, oL T, HRICHS T L
MTEZEVIDI TRV, B2 LT, BAFMRER, TOEBEEITAICS

W HHENEEERE> SRlkan S 2D7EA 50,
Z AT, FHWGEROSER SN 0G0 2 2 BICEREEE

(14) 1Ibid., at 43, para. 6.

(15) Crawford, supra note 5, at 130.

(16) o, Wbz [HIBRFYT 7o —F | (Olleson, supra note 2, at 473) % b - & & HATEICER
FAL7%ehE LT, Gustav F' W Hamester GmbH & Co KG v. Republic of Ghana, Award, 18
June 2010, ICSID Case No. ARB/07/24, para. 180 2% M8, EZFE L5 5 50 M H I %
BEFNC oW, MY [TARREEO RS — ERBEEECE b &ORE i
TER S M) 1195 15 (2020 4F) 57 H, 62-67 HZE S,
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L oTARBEEICKNT 2 E0RFICOVWT, ERXERE LOTARRE S
BB B OFIAM G, Th T hoBERIIRIER £ A >>, i3 5, LT,
AREOHBEHES T Bc0ic, ¢, ERRELOGE, Lobld, BUFR
BOGRBRIIOVWTHEIT 2 (20 TDHAT, TV A - Lo vBHEAME
WraiRoiRD, VT, ILCICBF2INETOHRGBLEETS 3), £LT,
Dis LS ERMENICRET 2R, HIFRIREREHE O G2l 2 BRICER
EEELOTARBREEICKIT 2 2 L Ic3EHSH B 2R D), &k
2, EREEELERAREORBREVSBEANLOETOF EDEITY, EER
FiB I BRBOBEMRICOVTHRITS 2 EHELEET S 5)

2 BUNHEE O SRbRr—— ARIRER & HIER Gk

Eld, ERELE (DL b—EnfFFic>0 ) AEOELIED S
TR s h, EEMoroREFRE b O>EARAN (EFHERICE W TREEDHIAL
BT LEPEDDIITET 5E) bEic, NEOEED SHIRSN 5
EBId 5, EEEGOEHERRDOAL ST, TOLIBERANOGKROEL D
DL LT, ERMEE (State immuni(‘lg}z) P FEERPR (sovereign immuni(tl;&;)
DEEZFVDLENDH L, COTEITE, ROGBEVBHZLIICEDNE, &
LI, L ARBRPERAIZZBUFREBICE - TSNS 2L LTS, £h
HTETTREBEA TR, T OREHN MRS T b, H2,

(17)  See, e. g., James Crawford, Brownlie’s Principles of Public International Law (9th ed.,
Oxford University Press, 2019), at 471-472. See also Chimeéne I. Keitner, ITmmunities of
Foreign Officials from Civil Jurisdiction’, in Tom Ruys, Nicolas Angelet & Luca Ferro
(eds.), The Cambridge Handbook of Immunities and International Law (Cambridge
University Press, 2019) 525, at 525.

(18)  See, e. g., Malcolm N. Shaw, International Law (9th ed., Cambridge University Press,
2021), at 636-642.

(19) Crawford, supra note 17, at 472. See also Ingrid Wuerth, ‘Foreign Official Immunity:
Invocation, Purpose, Exceptions’, Swiss Review of International and European Law, Vol.
2/2013 (2013) 207, at 215-216.
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Th B, KEAROMELES L4500, BFREOERY, HES (hH
ELIBIEE) OREERKRE LD LS BERICHZDD, T LT, TEDOL
FTNOEMKETH (element) T i3EM: (attribute) ICEBES T SN2 Dh,
EVWS T ETH D,

bodb, ABITBUFREORBREMKZRS DTV, LITD 32058
IZBVWT, KEOHENRENL DO TH S EAHERL TELREFEE S,
Bz, AREBLUHEBEER, KVWERTOBNBEICEEN S, ABT
Bk 0, ABRE L OHEERGRAEET 2EREIC VT, ThEnh,
[ASZBARICBET 2 v « — V5] (AASBARSRD) B X O [HEEBIRICBET 2
Y4 — VK] GEEBIREN) &0 HRENSSINEER L &0 et
HEEENT D, WAL, AREDECEBEORRONE - BEE, <h
SEKOBEREOMREZE U THESNI I LTS, £ LT, 9L
HHE R, ARECHBFED (BUFEE R EOBIRICE T 5) Rk E R
Lt@@umofﬁ%ot&z@,ﬂ&%%%%m%lﬁmﬂiﬁ@ﬁ%@
FIRICOVTEDTVWED, Thickd s, ARER MEZEOMZESEE
SoRBREERT 5, Jomricd, BEPFANEMHSA TRV, 5T,
EHEEHES L OTHEEc> VW, FRE LT [RBEEETS] &L
20, LW OMOFIADRFERT SN TVE, [(ARENEZEICBEWTHEOA
D OEIFAN TIT 5 BEEE B X 3P EEE B4 23/ (FE (o &) »

0

(20) Cf. Roman A. Kolodkin, Immunity of State Officials from Foreign Criminal
Jurisdiction’, Report of the International Law Commission on the Work of its 58th Session
(1 May—9 June and 3 July—11 August 2006), Annex I, Yearbook of the International Law
Commuission 2006, Vol. 11, Part 2, p. 191, at 194, para. 3.

(21) #EOHH (202248 A 3L H) BT, ARBERSEH (18 April 1961, 500 UNTS 95)
& HREEBAMRSE (24 April 1963, 596 UNTS 261) O4EEHE, Thzh, 193 &L 182 TH 5,
(22) 7o, [AEEROHFIMERI &AZFHERR E OfIcd 2 BRI EEFOE V| bR
TRETEV, KEMA] TALRHERIRORIN—R M BRBE ] &) E—iRF TERREE

PlE#E] (5 3hk, HZEHE, 20214F) 48 H, 49 H,
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ZoPlTh B, COMACEEL, TASER BSEAT BEAKSHES
HEIE T 2 Wi 2BZEEE X IREEEH 1T-> TR SV, EED B [EE%
A28 EDBIRICBVWTHESNINZ DO TH Y, ThiE, AREDOEF
MR A3 3 A1 BB ZEALEI S 505 C D Pl VAL S,
Boic, KHE ECHIFREOE [HE) S 5 0 R s A
B, EFMEBONE [EH] HHEE b0 RRICET 2 0 b LB L
TBBY 5. CORBIBERE boNTL, HIFREN S ERRETES 5
», TOHHIKET 2LEEZAON S, WAL, MmastID 281 5 72Tl
SERIEE D >0 5l & AERERHFES 500k & &7 5K F1c
REETERS C &b, RIERHTFGEICR 5 Bl 2540 M L CHRREED 5

(23)  EEE, ARBARSHSIEL1IIE (0 513, EEORRIEEZELSETVWE, 2O LER
THEOEGE LT, NR7 7 VY 4 v EGEERESHHFTHR LR T 5 LN TEE, 20
HRTIE, AREDRBROANEBSFOHEKERRL Y LVHEZ DL VS HILOVT,
EESF @V EsNE) IXTOHEORBEI—HL TV, Tabb, FSIC0D [HE
w13, EESOBEERRICGES (FRNTRLE OIS 5) EHERITALD bRV
BEThy, AREVEHEBLUORKEOHEEFEDO IO ICFHEHALEMRT S (0%, +—
EXEBAT L) BATH->Th, TOXIBEHIOVT, BZEORFHRFMIZII VL
WS T ETH b, Basfar v. Wong, [2022] UKSC 20, Judgment (6 July 2022), paras. 27-38
(Lord Briggs and Lord Leggatt: (with whom Lord Stephens agrees)), 110-112 (Lord
Hamblen and Lady Rose: (dissenting)). & » & &, ZO¥|R (ZHER) OFEHT XA,
REFAANE [HROWMF ] (modern slavery) EFFIEN BRI NICEW THERL 54, 341
DB, HEE DO E FEFIFNCHEICEE S 5 &0 D BRI DRI 72— DI TE %
BLT, AREBICEEBMNCTERNEZAENSFEEL TOIEEICE, BSicWw) [HEEES] <8
ML, LEM-T, YFIAREREZEORERUMEICIRT 2 EHRLALEAICH B, Thid,
paras. 39-57 (Lord Briggs and Lord Leggatt: (with whom Lord Stephens agrees)).

(24) FRETE, [THEEEED» SORR] %, BEOAREIE (personal inviolability) & &4 H#E
BELTHWVWZ, BF1HaERE, [HEEEE] L0 [HRER] OEBICOVWTERRELEN
/» - 7o (‘Commentaries to the draft articles adopted on first reading’, supra note 9, at 203,
note 922) 7%, ILC b % 7z, [TIFEEREL S OREKR] BEKOAHRESEUVERVIEETH 2
EWVWHRIIRTIEE A YD T % 72, ILC, Tmmunity of State officials from foreign criminal
jurisdiction. Text of the draft articles and commentaries thereto provisionally adopted by
the Commission at its sixty-fifth session’, Report of the International Law Commission on
the Work of its 65th Session (6 May—7 June and 8 July—9 August 2013), Yearbook of
International Law Commission 2013, Vol. 11, Part 2, p. 39, at 40, para. 5.
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$31c, AWCTH, HIFRERRO S5, ARRERHONEE L,
ARBAZES 504, bbb TAKD, BESNh> T ) — OBHRE
ThHsEEZBZONTVLS, LELEEFONZON, BFTH, BIROEB X
CHBARE (Wbwd F oA h) Thoe ARG, HECES < Rk
(status-based immunity) TH D, WZ I, TOHREX [AWITEIZ T TK
CRMTAE b — 3 BIEEE bDTH S 4, MhTC ORI [0
Riic® BB HCUHMAEEN 3 £ b N2l ik LT, FHENER
BERJSERR (functional immunity) & Wb d—IF, X O LELSEFERE
ek - TERSNS 2600, Z0AFAIL>WTOAEHS NS, O
A 7 ORI, BUFEOITAIIET 5 & D (conduct-based immunity)
ch B0, BFRE (EETEEEEE) & ZOWMPENLETS-Th,
FOSHECH VY B LLEDC &b DL E S 1T, AEROE I

(25) b-o&b, ToOXIRIHWTHIFEEREE RESHFE ZXHT 2081300 E0 S5 B
LB L {18\, See, e. g., Alexander Orakhelashvili, ‘Jurisdictional Immunity of States and
General International Law: Explaining the Jus Gestionis v. Jus Imperii Divide’, in Ruys,
Angelet & Ferro (eds.), supra note 17, p. 105, at 106.

(26) BFERE ONEREEH L FHL» S ORERIC>VTIE, 72 & Z1E, Tomonori Mizushima,
‘The Individual as Beneficiary of State Immunity: Problems of the Attribution of Ultra
Vires Conduct’, Denver Journal of International Law & Policy, Vol. 29 (2001) 261; Keitner,
supra note 17 24,

(27) Mandat d’arrét du 11 avril 2000 (République démocratique du Congo c. Belgique),
arrét, C. I J. Recueil 2002, p. 3, at 21-22, paras. 53-55. 55 1 HEZE 3L LS, b-& b, 4
HRENSAWGEROZHFICEETNS LI LTE, LELESEMBESN S, See e g,
Dapo Akande & Sangeeta Shah, Immunities of State Officials, International Crimes, and
Foreign Domestic Courts’, European Journal of International Law, Vol. 21 (2011) 815, at
820-825. /KRN [EMERIROEBE ] (BEBERFHME, 20124) 260-276 H S,

(28) Joanne Foakes, The Position of Heads of State and Senior Officials in International
Law (Oxford University Press, 2014), at 7. 8 1 St EE 4K 1 HB XU 2 IHL B,

(29) Foakes, supra note 28, at 7.

(80) %5 1#eER 45378,

(31) Foakes, supra note 28, at 7.

OO |



SN

FEEA F120% F2E
BOTE, IO ELLGBRTHEE VI TEND, RBRENEITE
LZITHBVITALEZXBT 20BN, b2 bERELELOITARE
BRI 2 2 OB GHEREICE 50, LT, LIFTR, -5
BIFMGRRICE S Z > TR 2 ED 5,

3 v vy v BREBIUEEERERZESDIEE

(D) =) H Ly vEsEl—FHENGRREEBREHETA LR
S

MItwic] chin X5z, EB, BREEE LOITARBEEICKNS
BEMESIPITE - T, BHEMNBRERHDOFGICREHMIZELTD 9%, TDT
EEMEIWRLELDON, = )h - Ly vBHREETHL, TOELETR, TV
DA Ly VEBIREMRLTORA ¥ ) THRIC L AREATASEEE 12 - 7,
FEftE Y 5 ORENREST 249 ) TIEORMY v —Th 2H, L¥%iE
i3, o ivic, MiAbh#ESER (Vessel Protection Detachment)
(LS, VPD) OB E L TIHICEML TV, VPDIE, 1% 1) 70 2011
EE#E 1075 (VPD ) KESVWTIREBES NS D TH 5,

2012 2H15H, =) H L2 vERE, AVF - TLotE— (7547
— ) W20 BEOBHAMITL TV A, A v Fifafi Y~ - T Vb
=—5 (zvVh vy vSAlOFFHE L TR [EELHOMRD 12k 28
BZt, 44 THE2ENEY N - Ty b= —BICEFTHEEL, Thic
L0 A v N ANHRT2 ZDHTE Lz, ZDHBT YA - LY VBN,V E a5
BRICAELILETA, 1 Y FHEBRINSA ) TiBRERAOEEE T L
126

2L LT, MEDFHITAIC S W THEIRNSERSER SN 0, SN
i, 420 7RI L CRESEREAITE L2 Sk 1 v FIREREC
ER U, BEEEB T, A7) 7TOFRICENE, v h - Ly vE
DERTH - e DEMHETDH - 7o BEIENRROBERICE LW TEREZ b2V
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LW, IhoilEEE NEFEOLEITHT 2 ERIFIE D 7o ICEOEREE T
HLTIITBL TV EVD, LEZAZSTEEL, [RIEE S BRI EEE
s bDTH -7 LTH, THEMNITALEBERITAOXINE, BRRED
HNETIFEEED O OFIEN R E ORRICB L TRERE bV, HE
B, MEOTANANERICEVWTETINSL] hEIMLTHE LW
5(&&%%

hEHERES, COREEHEICOVT, AV (12 )TEEHI0) B
HEAEFT 2 LEEMERL, Lih->T, KETHLMITTNEZ, EYERE
KESVWTINSBENEFT2RBRICKD, 1 v FICk 2 EERTHEIES
LNENENPTH B E LI (839-8421H), D9 AT, HERD K 5 ITHPR
L7 11T, VPD & L COEBZITHS, #Roid( 5 ) 7EEOEKE
Thoflr, RIFEEEBREE L CoM&EMMICEL TV, WAL, Wik
5lF, FIEMGROBEA E, BUFRE K-S oh b (848855 TH), & 2
2, [HENGRSER SN ErEHEET 200, hEER, BEO50
ITRAPERICBINEE & L TOEBORBICEENSTHTH > 72 T & 2R
Lzdhnidmsizwn] (856 1), C I CHEER, Ebhic, MEHITNEIEL
WEHE X [-] /2B (mputability) @ ZhTd 5] &4 3 ILC DHREE
— BRI B O NETEEEEED © O RBRICEIT 2 1EEIC %mfﬁm®%%%
£ % % ¥ 72 Roman Anatolevich Kolodkin O & 2 %Eiii k4 3
(857 1),

WL LT, MEEEFTEFERE4EE (Z02XE5IHL22) 2R

(32)  FEIMA AP EHIWT (The “Enrica Lexie” Incident, supra note 10) OIEfZRL W5 (L
TR, LT Y Fid, 420 7Iek2ERMEABEST 2L 05 k0 b, HIHENGR

I G IERIE O SR N TEIT S N RNEITT AR S FI4L (territorial tort exception) AFETEL,

ZNRARMICEE SN B & FEE L 72, 1bid., para. 846.

(33) Roman Anatolevich Kolodkin, ‘Second report on immunity of State officials from
foreign criminal jurisdiction’, Yearbook of the International Law Commission 2010, Vol. 11,
Part 1, p. 395, at 404, para. 25 (citing Eileen Denza, ‘Ex Parte Pinochet: Lacuna or Leap?’,
International & Comparative Law Quarterly, Vol. 48 (1999) 949, at 951).
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SITHPEIE L, RS BEELSERICE VW TEZ S NI B OEHN T T
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DIEEMASRHIHFEL TB Y, »o, MEOEES IR LIL AR
ANt > T, K LTHERER, BREOITAVEREZREL T, /21
BECITONILODTH - eh EShIThrbod, BESIZM 5 ) THEED
BB LU VPD OB & LT, ZOAMBEEZITLTTBLTVL, &
im0 o (861-862 IH),

(34) {(h#HIE, 7T Kolodkin @453 (Roman Anatolevich Kolodkin, ‘Third report on
immunity of State officials from foreign criminal jurisdiction’, Yearbook of the
International Law Commission 2011, Vol. 11, Part 1, p. 223, at 233, para. 30) (T RKWIT/RILL

+ TWa,

(85) CITHEER, RRIcBVWT, EREBEOITAN M) % 3EBEEITA L g
S oNENEIDEFERE OBV, ETIEREERXAZDI A vy ) — (HifEEFE13 &
BT 2 AN ESIR) Z5[HL TV 5,
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Robinson ¥|# 3, T OEZHEROEH 45 TS I YSERETS
Ko & A v FOTEEEE, SRIRE NS R L e, =i, TEUR
WMEORIRE, H1hoRE, ERRRORMTSS] EEL M bTE-
7 < LT, Robinson ¥|ZF 3, BRick 3E#EE ME] (doak) I/ EA T,
WD X HITHERE L 720 [AEBINEE R, ZOARENE TV HRBRONELE
CHbDEEHETVEDTH - T, AEBMKE R, TOREDORBROAEIZL >
THAONLZEED S [FEE2E S (benefits)lo L7z ->T, (@521 DHEH
TEMGRE b WIRS, YEIR, TORBEBICRELIRMILT 3 HRRoNE
ELRBLENS CETnD ] (60T, ERNE HIRGRER (KEHO
E3INE2HRHLTWS) 2E#RET IR, AficswTd, MEDOITTAED
THENTAEEFEBITAOVWTNICOEINS OO AEET 2 LEDPET 5,
Robinson ¥|Fic I niE, mHFR, TAOHMTEREL, ToWEICESWT
Xelx s (6271H),

Robinson ¥ FEHEH LD, VPDEICEINE, i RKEERES
PHHHEBEEEATL 2 AT, EBEO VPD IER, [RI0MFEIC X 3 HFICE
SVTITbNEEVWSI T ETHot, TOTEMPD, (45 ) THIFET VY
B LY USOMELORMICIE, X THERRS, EEENTEER S ZBG
PEELK] LFMT 2 (631 (D), M) Sz REST 2LV HYD
AR IZC CTREREZ B9, TR, BEENSHEE S - EEOERE
BB THLLE0I, LT, A2V THFET VY 4 - LY vBOME
EDORIOE IEBEENTEGEITH Y, BROBEHEZEEZT 20TV
(Bl G))o F/z, BrlitEHI N EEZ ORI, BHEAED, MECH
LT [VPD 2% (employment of the VPD) TR 2 &A%+ EiE T 5| L HF

(36) HLEEZEW T &12, Robinson ¥|F & 2T, Kolodkin 5 2 #i453# (Kolodkin, supra note
33, at 403, note 49) Ikl 4 %, The “Enrica Lexie” Incident, supra note 10, Dissenting
Opinion of Judge Patrick Robinson, para. 60.

(37) $EHN N (& Robinson | % © K %t B & (The “Enrica Lexie” Incident, supra note 10,
Dissenting Opinion of Judge Patrick Robinson) ®OIE#Z/RLTWV2 (LITFE L),
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FAEARLTVSEEWVWS ([F (v))o & 51T, Robinson ¥|FE I, Thick i
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Lo TEEINLDOTH-T, 12V THEBEE L TbLBWGHKRICE->T
RESNALB OV, BESHZDAMNERICEVLTITEL Tzl W I HEN,
CITREME bW (69TH), Robinson ¥|HiF, &I, [BNEED R
itk 2 2EREEEICE T 2RBORAI LR 2 | T Lol THEE
BST, [H2BNBEDITAVEICREBT 275 L0-T, TORENYE
TAIZOVTEICHREEE T L EH4RICALITRETREVW] & (7018,

(2) EEEMRERZBSOEE— [HGEREOER] LW HERHAD
ANERH

PbkAaTEiLoic, ILC DIEER, =V h - Lo v SEAMEEIRTICK

WICEHEEEZH, L L, BHENEROMERIRIL & HE—ERELE

(3%) AWOEHMELOBIRTEELI LG, £ b% bHEMWRROMAICE W TIMERIITE & EH
BT EDXRBNERE bONEPTHD, WMELEZVMIXEITELTEEL, LEh-T,
HEDHITHR S Robinson [FHD ) =X = v /Ic>0T, TITXOREERFTT LI LEFLE
Vo TO/MITD>WVWTIE, &L dH7kb, Raffaella Nigro, ‘The Arbitral Award in the Enrica
Lexie Case and its Questionable Recognition of Functional Immunity to the Italian
Marines under Customary International Law’, [talian Yearbook of International Law, Vol.
30 (2021) 209, at 221-224; Natalino Ronzitti, ‘Functional Immunity of the Marines on the
Enrica Lexie: A Reply to Raffaella Nigro’, [talian Yearbook of International Law, Vol. 30
(2021) 227, at 229-230 = %8,

14



AETFIFEERED O RIS 15 BFRE O ANTA (RMEETE)
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ML SRENIC—E LA ZRMT 2 I3 E >Rk S icBbn s,
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ThsbEEZ B, AT, BECBIITADRES, RBRICBT2TADF
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BEEITATH-TH, Thh, ANERICBVWTITET 2 B EIC X - THE
TantboThdd (LEn-1T, BXELELECREBT2b0TH2) R
D, FHEMGEHROFRBICEINS L VWHIEERHAT 2, 20, 054
i, EORBROELEZOBEOGBROFERFE—TIIB W, Thid, =
YOI L VEREHEREOZEEROINIGICEET 5, L L Kolod-
kin 13, Bic [F—T@KEW] £ LzDTREBV, EOREkE T OB O G
i, [Z2OREICBWTC, B—po[—ThHbEVIHEET LD LT ], §
BEE—TEBZVERRNTEY, CofIcFEEHT % &, Robinson H|FEE[E L
RIREIRAI LTV 5 & 5 B2 51 5, Kolodkin &, BIOME®Tb,
[ E D AER TET L ITAPERICRZOAEBEDOITATH 20
LEBRIC, BUNBEEDSZ DX S BITEIC SV TEAT 2 HRIE, ERICRAR
DHEBTHSD] EBIIL TS, 25 F—0RRTHSICbhnb 5, EH
BPAENC & 5 EERETHEONR E 2256 EBNRELS R LB IEEET
FBROFENREL 5 EDOFHAL W LIES LI N TLinn,

2o\,

(39) Kolodkin, supra note 33, at 403, para. 24.

(40) FHBHE 13 b T 2 A =&,

(41)  Kolodkin, supra note 33, at 404-405, para. 28.

(42) Roman Anatolevich Kolodkin, ‘Preliminary report on immunity of State officials from
foreign criminal jurisdiction’, Yearbook of the International Law Commission 2008, Vol. 11,

Part 1, p. 157, at 179, para. 88.
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Kolodkin O % %k THBIFRE & & 75 - 72 Concepcién Escobar Hernén-
dez b7z, TOHEVPICEET Z0ICELL K, Hicld, TAOE~NDR
JB7%, FHEMBRREHR O [WMESEH (prerequisite) | & &S 6)‘(4f3:>o znm
BWT5LIAE, COEESERESNIELTS, (TAELIZBENMENE
R EEAY 3 EEEEAICHTATEAL, E05CETHD, 15
D &, Escobar Hernandez DR T3, FHIAKGIR & % 7, EREIEBCHIET
(ICH MEHEEDOHEFIMERR E ORI THER L 7o & 5(%?’_), ElR TP A
DEEEERT 20D bDTHD, Lichi-T, FENGBRICK > TH/N—
SINBITHEICE, [EEEDEUSZ (alink to the sovereignty) | WELE L
BHNREE LBV, OS>, BIZZOfTAPED cHIcETENn, L
teh->T, TOEIIRET 2 LEVH LT TR, Thh [EEORY (a
manifestation of sovereignty) | Tdh 0, [IHIGHEREDEFE (elements of the
governmental authority) ] OfFEO—ERELHEML TV 5 L& b2k T 5
Lo, TLT, [COBRKRERERLEREOKFIZRMLTED, Th
WA, RIBED IO DREEDENDEO TN TEREICHEINNCERS 5 2 &
uf%mwjéﬁﬁ¥go

7 < LT Escobar Hernandez &, #BIEREE & LT, FEMGBROFRES
BT 5 [ARERICBVTETINITA] OBSITOWT, RO XS EER
HEZRE LT,

COEXEROBERA E, [] [AWERICBWTETSINIITA] &,
BB DA RERE O BR A TIE L TR LA [+] [TAAEET 5,

(43) Concepcion Escobar Hernandez, ‘Fourth Report on immunity of State officials from
foreign criminal jurisdiction’, Yearbook of the International Law Commission 2015, Vol. 11,
Part 1, p. 3, at 29-30, paras. 111, 118.

(44)  Ibid., at 30, para. 118.

(45)  Immunités juridictionnelles de I'Etat (Allemagne c. Italie; Gréce (intervenant)), arrét,
C. I. J. Recueil 2012, p. 99, at 123, para. b7.

(46) Escobar Hernandez, supra note 43, at 31, para. 118.

(47) Ibid., at 32, para. 127.
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TEnfTAl L08R, FENTAORFKETELL, BERs, Ih
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AT, AERICBWTEITINIITAEFRITAICE, WohiEd
LZEZNDHD ], T, I b [HIGHEREOEZOITHE /o 3FEOITH
DEMEMRT 5] bOTHEENS C LI LB

Db s, 2 N\ORFIEREEOHICIE, W2 0I@ESNEREL
TWhEVWZBEAD, Blic, HER, FHENGKREZEESGOGKRE YD
BELAKWSDEAL LTV, 21T, THHIbrrb5T, VIO
FIEREE &, CNOSHRBROFHEL (E2IK) —HLEWEEZ /2, Escobar
Hernandez 13, Kolodkin @ & 5 IC FMERIITA & EHEEITA & OXBINEL
AbhitBnwEETRVLBLEDOD, EBEETAICOHIEWRRNEKZRTS 5
LB To, LAEERC, BINMEOERENSITAY EEEDL EidkERT %
DD, BFITHI D XTAE L 2WMEVNERFEEEE) SRRINITVE
BbdbsrEVI, LoLBMKE, RSN IEFEETAL T TRVLERE

(48)  HiBE 14-16 Extihd 2 AX =S,

(49) Escobar Hernandez, supra note 43, at 23, para. 83.

(50) 3271st Meeting (Concepcién Escobar Hernandez), Summary Records of the 67th
Session (Second Part), Yearbook of the International Law Commission 2015, Vol. I, p. 208,
at 210, para. 12.
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HITAZOPICXFTNENITHOWVWT, BHohICENE T &3 -7,

ZEHITHEB AN, WEPRE L [HiBHEEDOER | ARENILC ITE
WTERHENE &3 -t 2EZ 1, Sean D. Murphy BE 13, RHE
12, [#tiB (governmental) | @FE IZRIEZ & <‘ Bbl LTWa72T, HBIH
EEHEOEREMMGHASHICL TV &Tfl:#'ll,to 5T, ZESORETIE
DT ORI E— BB RN H - 1o, 3805, FHIERRROER F, QK
TAOBSE, TR ERICB VL TEITSN/ITSE (acts performed in a
private capacity) | (FARIFTE) L OMHICBOLTHRSININZ LD TH S
tws L, 2LT, BWTAREFEETALSLTLOE—TREEL, AF
b % 1 T £ F—OBEE o bOTREVE DS C &Th Ho B
BlE, TOTEEVWNPBANETEIET 2, tW0WHITETH-T,

ILC TOFEMERET, HEE L, HoOXE2Z T ANLERIH B L
NP chEBUT, BEFES W, [HAKNE T, [ERHELE
(State authority) ] OFEEZRA L /2o FIEE, AWITAIEFEOEZERED
TEICRES NS LR T, kEwckd s—F7<, THR] EEEE
fﬂ@”ﬂ ¥, WEIICHIIRE DI RO VEVWSRENH 5, EOHEE» S
’6‘35 50 ZTORER, WOLIBEXEN 2% () & LTHIRS i,

(51) 3272nd Meeting (Sean D. Murphy), Summary Records of the 67th Session (Second
Part), Yearbook of the International Law Commission 2015, Vol. I, p. 212, at 221, para. 67.
(52) ILC, Immunity of State officials from foreign criminal jurisdiction’, Report of the
International Law Commission on the Work of its 67th Session (4 May—5 June and 6
July—7 August 2015), Yearbook of the International Law Commission 2015, Vol, 11, Part 2,

p. 71, at 7576, para. 204.

(53) 3278th Meeting (Concepcién Escobar Hernandez), Summary Records of the 67th
Session (Second Part), Yearbook of the International Law Commission 2015, Vol. 1, p. 263,
at 266, para. 23.

(54) [EHEHIHERE (sovereign authority) ] ®FE & £ L REMICB E 3 & & 1z, ILC,
‘Immunity of State officials from foreign criminal jurisdiction. Statement of the Chairman
of the Drafting Committee, Mr. Mathias Forteau’ (4 August 2015), at 3-4, at https://legal.
un.org/ilc/documentation/english/statements/2015_dc_chairman_statement_immunity.pdf
(as of 31 August 2022).
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COEXHEROBEA L, [] [ANERICBLTEITINLITA] &3,
B B S EFMEREZ 1T L TEIT L ITAZERT %,

COEXIE, HEZ THEINATVS (BE1ITRERTIE25% b)), BEERE
Sk, o ERERE] &, 4025 (o) — [CORXERDHE
Al L] TEORERE] &3, E2RET 2 XIIERME (State functions)
TFETT AT RNCOMAZERT 2] — (FBIHRELTEF 24 () LW
5 TEFMH ) &0~ —F5 b0 LTRRS AT, 345 ) —E55E,
TITVS TEEEBE] OF#iE, TEick->TEITENEH 50 B7EH) (the
activities carried out by the State) ZEKT 52D L LT, [RVEKIZTEL
THEHBEsNMEIWE R S| F, TEICL > TEITE N B0, TEE, FiE
EE BT OBOMBESD s b, EREEEL 4 ROERI L —F
L&, WHTEFBTIETER L, LT, ZOoEENT 7o —F3,
ML 6 BRAT b LA LHEZY

» LT, Zoffmicdaesnid, FEMRRIEH SN A0TA S S,
EFEBEERLARICESOCEIURET 21TALEUCHEEZ OHMETH L &
WH T EILIEAI, UL, BEZHIRZONITHOVT, K9 Lbt+o7siiiA
BFiEh T, BEMNGRRE L, EEOEIAMODIEDITHBEDIEA D 1,
e, EEHSORMREFEENGRRE IR—0RRTH S, &0 IHHEIIE,
—EDWMEBNNDH B, 2F 0, BHIBRRMAGFEELET, Lich-7T, Eokd

(55) Ibid., at 4. See also ‘Commentaries to the draft articles adopted on first reading’, supra
note 9, at 209-210, para. 27.

(56) ILC, Immunity of State officials from foreign criminal jurisdiction’, Report of the
International Law Commission on the Work of its 66th Session (5 May—6 June and 7
July—=8 August 2014), Yearbook of the International Law Commission 2014, Vol. 11, Part 2,
p. 142, at 145, para. 11. B UiBHE, F1IHELZO I A v 7 ) —iZB L THF SN TV %,
‘Commentaries to the draft articles adopted on first reading’, supra note 9, at 206, para. 13.

(57)  See, e. g., Sixth Committee, Summary Record of 24th Meeting (10 November 2015),
paras. 5 (Greece), 17 (Belarus), 64 (Germany), 72-73 (Austria), but see para. 92
(Croatia), UN Doc. A/C. 6/70/SR. 24 (4 December 2015). See also Roger O’Keefe,
International Criminal Law (Oxford University Press, 2015), at 433.
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DHERICEDTIREDEREL TS, LrL, BINEEDL, EEE GKREE
BLEWTAICODWTE T, NEOEERITE» SRS NS I LIFHIATE
Mo, Zo [Th]) oEBEAHRATEL VIR (i, [0 BEFEL
KW EEFOMTLIEVIRD), =) h - Lo v BRI B VT
HoNT LD BRBOFR—BUL, SHOBINIESZESI, LIFTHE,
FHPEAESSICIDPOE>THTSHET, 20 [Fh] oEH{LEHR
AT\

4 BHOMERICTH S NS WEROHER]
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JBLWw

HENGRRIEBHOGRL D SIAVEEL2 bOh, THRLETIE, Th
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ATE, EAWE, TOXMRTLIE LIESRBSN S D5, Hans Kelsen T
b b, HOSHOFIRICEINE, TEIE, HZEOKEEE L COBETITE T
HARIC L > TEITENE1TE, d1b5, EDiTA (acts of State) 28 U
TDH, ZDEMELEAFERTIIENTES |, 20ao5)—-&LT, [H
FHEIC L TEEES s v E WS ERNG, ] EE S0 HE o R
BV TRAONZHEDAKB T, MASHEECEIREALLBIHET,
o, TOMADPEDITAL L TOWEE HORFE L F 7 3HFE LOEETE

Ei)mEd 2 TARITAEEANC R

(58)  See, e. g., Jones and Others v. the United Kingdom, European Court of Human Rights,
Judgment of 14 January 2014, App. Nos. 34356/06 & 40528/06, paras. 202-204.
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Antonio Cassese b ¥ 7z, O 7 7 v —F ZHH L, [HEEERRERIE,
[-] EERECEAKRT—d5bbL, ERELOTFTH L] L0, BIF
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gally attributed to the state), L7225-> 7T, MFZITAICHT 2 Wit 3 EHE
é,E@éﬁﬁbﬁéJ#%fggo

o [EFEEoWA] @RI, 752+ v FHEIH2 — T EERERNR
(ACTY) _EFFEHEBHIFR (FHHIE 1F Cassese BWHH TV 2BV T HERA
Shitc, TOFHICBWT, EFRBCHEEZ, ICTY BNEUFRE I L Ti® )
HLMEERTIHMEREZ L ONEPITOVWTIHLNITT LI RD SN2 H,
BB [z 2E0EEThHy, BINMEDITARREDOAICFET 5]
ELT, TNEEELL, BFRE R, THHSTATEEL, EokvicE
TLIATAIC VT, H#IECHEICRLABV ], 20, BNBELNZ DX
EHo7zoicft8 L TV iciga, #FETARZOMEBATRE L, AECHE
TE5DTH-T, TOMBRBAFEETAORELHELAL L, InH

(61)
THAESIR] 22HT 5] £05 2 ETh b,

(59) Hans Kelsen, Principles of International Law (Rinehart & Company., Inc., 1952), at
235. ILC @ 2 NOERIEEE 1, WFnb, o [HO [ruve v %, f[@] ot
s EnL, HEFEEMNCZIANTE ] EHHIT 55 E b L 5, Riccardo Pisillo
Mazzeschi, “The Functional Immunity of State Officials from Foreign Jurisdiction: A
Critique of the Traditional Theories’, Questions of International Law, Zoom-out 17 (2015)
3, at 34.

(60) Antonio Cassese et al., Cassese’s International Criminal Law (3rd ed., Oxford
University Press, 2013), at 318-319. See also Akande & Shah, supra note 27, at 826-827.

(61)  Prosecutor v. Blaski¢, Case No. IT-95-14-AR108 bis, Appeals Chamber, Judgment on
the Request of the Republic of Croatia for Review of the Decision of Trial Chamber II of
18 July 1997 (29 October 1997), para. 38. COHHTIE, 7 a7 F 7 & T OFffEAREICH LT
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<, TOAREOEBEEEELSE S ] —Iifild 5 &5, Tbid., para. 39.

(62) Kelsen, supra note 59, at 236.

(63) Cassese et al., supra note 60, at 318.

64 ~7 59 FEHIT>VTIE, 72& A, R Y. Jennings, ‘The Caroline and McLeod
Cases’, American Journal of International Law, Vol. 32 (1938) 82; Chimeéne I. Keitner, ‘The
Forgotten History of Foreign Official Immunity’, New York University Law Review, Vol.
87 (2012) 704, at 752-753 =&,

(65) Mr. Fox to Mr. Forsyth, Washington, 13 December 1840, reprinted in People v.
McLeod, 25 Wend 481 (1841), at 501. See also John Bassett Moore, A Digest of
International Law, Vol. II (Washington: Government Printing Office, 1906), at 24.
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