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1. [FL®IC RIREDFRTE

WS OO EICE T2 RE (k) KiEx o < bmo+ T, [HTF)
DOWEE, FEROTE, HEROAEZDOMOMF I »EE T A% H60ES
P GEICHWT A ENTERWEELASAZ E2FIHALT) HFLL
WK RS2, SUIHAFHFIZEF L BWBKTFE T 5 2 DT 2% &
ETHZEMREZIN, Whwd [#HFfTA] OIV—IVERLT 58
oAb (RyE (EHERFR) OdEICBT 2% GEHlHFERER
s, FR25E2 A26H) 24:21H), ZOHRIZH -0, AKO
BHBNZENT, B L HRERDE 1IZ34 L WERITATH - T,

(ERC] AL, SCRREE TRFETEHES (P26 LA P27 ) HEETTE (O #*
5253801113 [HIWTRE ) AN 534 DI LA PERIRIZ [0 L) 7 AR5 LR ) & Seps i BRI )
DOEREMR | GFRRERHE HEEE) AR RO B TH L, s, AR,
20155 LML BURSFAEAHE A & LT, BEA v 7 X7 4 — FRFEMEPICRE L -H DT
bBHIzD, MELOSII T TWIREELH DL E, THEWO LTEL,

D INETCOFEKG»BIL, B—EEE LT, MEORBGE (HE3EEOBK LRI
AT, WEEDZHELWEEILE), B 8L LT, VA7 0ORNY (FERFICX DM
KHENTE), E012, HREMHATHDLODB=FME LT, WHEOLBIIEREICEEY
260D, LV BERNEEZIV LT ZENTEHEENS, ZLT, ELOFRCE
WTIIE = EB S HBEIZHE SN T 2 DIZX LT, B8R & U
BENDITHE RN, £7o, ZOHEICD, HHEDOHIBMEN T B AEOHEIRERIZA
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BB T OLBFEFIIARGEZ 52 B THRFTA] & U TRHD
NEEET HLONHNTNDEENIRFHTHY, KEIZX-T, T
FHAGIOBERESERATEMEEZ DN —IVEPHOENILED LD
HDTH -1, 2, BEIICE, HicEboRIhnhEE, EMEH,
HHIRENDEZ A ERST,

fthh, T LEdiEOB X %27, & LAMHEBEEESEDOHFT, »
DD [DIFARM | ORFIOFEIEEZBEL XD ENSBZNmE DD
255V, FEL, HENBEEICOVWTRBERENTNELDD, Z0
HERARILIZ DWW, BT LRIV ianX > IcEbh b,

X612, ESODLRIEIZENWT, M OBEICENT, Hlitpizs
BRI ERBDHOND Z ENEL T TEI, FZ, Whwa [HEAME
DOFERAI] 2RI I N5 XD 72 d HRE QS AREZ EI 52328 (f)
ARG IR W, EEPRUEEHEENCTY, SR EHINE - G AR
TZONT T 2 RG] T E%] AR SN H5HE T, Satked
72 AT S FH IR LTS %17 - 7= L TORIF B X O ME 7+
HI FsRkDBNDEVIHERBIELLTWAY, Z0MIZ>WT, RS

HENn5, 612, BUFADIREAETRTUUTENT, AFRBERHY &§ DKWL

T, PUEHFOEENMERMINTEY, Z0OMT, BHHNILT LD ICAIRER OREIZ [E

BT AEEE & > TN ESNTE Iz, ROARFEME TH TEREE (3)] (20034),

174—1758, GRHEE),

EHERS R (R 2 TR (EHEBIR) OMUEICBIT 2 RREAE) (RadHikis,

20134F) ; [ TR (EHERIR) OIEIZBIT 2R E O RS ] (RadkTs, 20134,

3) BUTOWEEZEICE T, MRS & NEBLE & 25 U 7z —IurRERs &
HNTEY, RUFHRRRIZE T 24 HE0BEL I OfrAfEk oV BBIREE, 28
HNEZ DS DDARYMEE WD BB & A HBMIC IR Z 2RI E 6N Tk, 207k
¥, R EKEZZH2MTED, FEEDI O OB EX N TDRWE Zh- 72, ik
KIS PIWT ) A R IRREE, FHEEHFIH L@@%@Mﬁ‘%ﬁ@“é Y A T DM I BHIT
Wbz DREOEHD IZiE o kFYThkInanZ Eickh-7] EXnbd (BHE
A B, 187H CARM)). 7o, BUTETE, MEERWEAGSHIZE W CHESEDO
BEEHEEDBEMEERET HDATHY, 5k, [REEHLOTITL] Bz, H
RURMENATT L) 1T DB OILAS RS T\ 5, 1 FIEffE F/ﬁ%%%@%ﬁﬂ%ﬂ&i
A A (Filtk, 2013) 15— 198 (FEFFERE T,

4) ZHIZBE L C, BEOEANRIFZEBET 2 [BE&EF] LHEaHEOFENOBFRIZON

2

=
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BRIZEWT BE] EWHdbDaEXHEE, ZNET, ZHo—hHY
FETHHHFH AT HEEN L ERBIEICEIND Z E1 %0 -
TeXHIlEbind, 28, B =FIX5WEF] Lo bDxEx,
BRI OFIZHAAIN, MLEDTHZ EEAETHAH 0, FLHETH
59D

LUF, AT, YgEHIcma &% 3, W NIFoRTREN
BN, IR DI > THRAFIDAE L T DRI, T7xbb, DR
e BRMEOEM ] 235O 2 NEE 2 NE DRI OFHEIZ DN TELE
T 5, ZOBE, HBRE L, 295 ULGHEIZE W TS 220k 0 iz filA
AN OFNEZ G U DB A AR L CEA ¥ ) 2 (A
BN, A V75 YRR =)V %EIET) EE2EIZLTC, AARKEA
DRBHAFINEEZEZ D, Z O, MEHBNTZ X N7 DI 72 8RR
R, IKEBERICOEZEITHRL, 01IFICHEHBEEEZRELCING%
FIEETHE LK, =2 7 ) TEOVES O8I i Ein g Z &1
ERAR

2. HEEEIC [BE] & - FF) PECTVSRERICHITS

MR - BEROER] EZPOFIE

(1) 14XV ZXOHBFLEEICHT 5 [FERORIEG]] BUHEEORIER

A4 X ) ZGRICENT, HABEORFRMMERS (WbhWwd) BFITT A
Y2580 & LTS, B2, JEE o TIER.CHS] (unconscionable

TERTLH2H0E LT, BEEEH T EHMER] W6 Y 1 4 211785 (20054)
42—438H, F7o, HERERFICB T ERSEDE XORBMNREHREIET O LT,
BEBHICH T HEHIE, HTHARDTND HIIN S RT, HEHOITEHNEFNTH D0
EOMIZOEHMRE L COFHIIZ TV, MFH2—EDIrmhIZmprit 5 X istElz i
FTEIND (FEEEER Y HEEZOOERGR] (A5, 20024) 103ELAF),
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bargaining) HUHDIELEL] NZETHN K5,

[FERGIEG ] &1, ZZRMEEMEICFA S0 OE®R TOREE « 1
FREDND LG, £ Ui [0 54 Uk a2 IERLINIC
% Z & (unconscientious use of power arising out of circumstances and
conditions) | #$59, Z LT, [FEROLMEGIOER | &%, 25 LY
fir « NVEE « EDEBINICRE CTE 5561, VRt EEZ RO FE )%
FRUIZWINZER L, —HRTEAEGHICHT 5 K5I/ 22890, %
Ncded T, E4» DA (fair, just, reasonable) | ThHh5DZ &%
VAECERVIRY, ZRIBMOMIND LT HEETH LY, 0k
NZIRNR 2 72 51, FEHCPHEA I E Vo — ERE L CXDIZX LT,
JEROHIG | OERE, KVEENAFOERREZEAL L2747 « L3
BLCEIEMTh D,

ZORICEEM LT, 1770FE £ T, #EECIER LM LARDIYGIZD
W, TZ7AT 4 HRAFTOARIEST IEY - u—BHTIZE N TH, 2
DOEE LA CRBARESN OGN TWEEIN 5, 2720, 18itH
DEHPNZEB T, LA DO NIE (the fairness of an exchange) |
I bbb, FMioEE (OH) HEHELIN T,

Z 0 LI2BHIFT DL B A S NI= DD, Griffith v Spratley (1787) 1
Cox. Ch C 383; 29 ER 1213 T&# ", = A 7H|=E (Lord Chief Justice Baron
Eyre) 1%, 7% [#IRDOA#H Y X (inadequacy of consideration) | D& T
I L OBHLZ I3 7 B s E LTW 5 (at 1215)%, [AERIC, £ F Y

5) Earl of Aylesford v Morris (1873) LR 8 Ch App 484, at 491; [1861-73] All ER 300, at 303 1235
WTC AR —HFH (Lord Selborne) 2VHIZR U7z, F72, Fryv Lane (1888) 40 Ch D 312 12
BEWTC, 7MHFE Kay ) 0&-T, =747 « HUFHZHZROMT =L LT,
MEFIEIM, A L < A7 (poor and ignorant) #iZ & - T, [ L < {KWMllif% (considerable
undervalue) T/, M2 U7BE& %1552 ED7%\ (no independent advice) IRFET] f7
bz Z E2MPRIN TV (at 322 & 333),

6) [FERIZ, Evans v Llwellin (1787) 1 Cox's Chancery Cases 334; 29 E.R. 1191 i2& W7 = =
H#E (Kenyon MR) 1, ) 7f9R2N 2 T AUEZENIHANL LI E N DI TidenZ &
EHER LT 1T, BEEMNICAYERIR, T, HWONHRL EDGREI N > IFRICTD
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ZIFIZEWTHRA DRKITE DT RE & XN 5 17904FFI4T D Essay on the
Law of Contracts and Agreements DT, J. Powel (175524F-~18014F) 13,
PG IDBRICER TN E NS RO TIITZRINE L ORI & 137 5 7%
W ExRN, IEMefEB S Y Vs @B e El) ORI fiifE
KRS TEDOBNDH DTS, YEHOHEEDRIZK D E WD RO HE
REINTNB,

72720, ZZITHEHEINAIDIE, 95 LIEARNEEALZID R 6 ),
Bt & LG, TEE (fraud) | 2 (DIAAR D) TENEIET B4 O
LOAREESBRNENTEY, Lard, ZZTO IFE] Oft&sy, e
DEZFZHRTHYIZIASRZA BN TW R Th b, Tabb, ffks
1, DEFEMEIC KT 5 K9 7414 (an offence against morality) | &\ BBk
THOWANRTWEY, X612, FLWEECIEG A Tbnz &0 FEIE,
Z5 Uk (RED) [Fik] OFfEEHE I, T LIGED R 20ROk
WEeBHE LT, —HZOAAFEEGNZOWTE, LRI DEE L
#7) (undue influence) DITH] OEHZHNWT, TUELEHONTE
FIZLBFEHIRETHDH, &k, DREERMETIOTH ] OEETIE, 4
HEMICE T HHEAOBR (BRI, F#E EEFE (trust and confidence) <9,
Y EAKTE (ascendency and dependence) DEME) IZHE S ELN DAY, [F
EEE TJEROEG] BUdOEEED (EE) BRI VW TIRIZFEE
595,

ZO®BIGMALIC A D &, TEHFOBMBULRBURIZE T A E A L EE
DORBEEDIZ, ZHOABEWSIZEZITNREL, BHINBEDLN L

WTC, REN T RBEREZ 52 5N, TETHORE CRGSICEsE b NI &
o T, T AT R, Tiebb, PRILRIICH D E 0D Z EANDBE LD ITAA%E
RAEL, ZOEWT, ZHHEEE, FETES OIS EBHTCE 572000 [BlkitA#H (a
free agent) | TH -l WZ NI END, HHFHLRFTLLENDH D E L TRYEM L
H iR (at 340),

7) Powel, P., Essay upon the Law of Contracls and Agreements Vol. 2 (1790), at 78, 143-146,
152, 158.

8) Waddams, S., Principle and Policy in Contract Law (CUP,2011), at 101, 107-108.
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R DA VI IERHIC BEEAT ) BRI R T 7 < 72 V), 18804FET £
TIZE, ZOBA»OSBREEZENELDDE R A-TEn>Y, Zhic
%t L C, 1873442 Morris PIRIZEWTC [IERLIIIG ] BUE QRO ELF
(BEk, 1 52M) ZHR L7z Selborne ¥, BEOBRD a7 AT 4
BHRRECTH-ToEINDY, MHRICEN T, REESHEHN I NS
2D DEMEO—DE LT [RED) BRI DDTIALITA | DIFAE
NETOLENTWLEITW, EEBEOHEBICH- > T, #HEIC T
(deceit) | = TJE# (circumvention) | &7z [JE{T (wrongdoing) | 2%
Hol=Z ENTFEENTDITTH, ZHZBRENDZD LI ERN X
NI THie, IHITBL LA, HFEIZ X - THREDBRE X L/ JEN
BEMEINTW2IZE 005 T, L TOHARITANREIND Z
EDIRWEE, FEICE R REZHE < ZOPMOHBEEIN TS JNER X
s (2L, FRBERIRSHEPESICREAHEIN TV (at
499)",

ZOEIIZAHTL B L&, [FFROHIG]] BEEHOEMEZDH > T
1%, HERFROEE, £ L TCALOBLE, S DBSRHRLE BN TN S
EEBEZDHIEDHTELXS, —H, 95 LIBORWELE &350, FREEIZ
Ko CEHIOBEMENEEIND Z & OMGRIIRILA IR T 5 Z EHRD
bN&H, wWHTE, BiffickIs [FERORIEG] BUSEE OB % 5
Bre i X<, EIZ4ODBEIBEREHED D,

9) FERIZ, RfEED, TAEZHEICRZHOIUE LAGED SN REEB Y IshFilstE L
T (marginalize) £ 9127 > T > 705, Waddams, Principle and Policy in Contract
Law (n 8 above), at 99.

PLEDRERRELZEIZDOWTIE, Atiyah, The Rise and Fall of Freedom of Contract (OUP 1985)
w2, Z o, Waddams, Principle and Policy in Contract Law (n 8 above), at chapter 4,
KU, MacMilan,C., “Contract Terms Between Unequal Parties in Victorian England” in L.
Gullifer and S. Vogenauer (edd), English and European Perspectives on Contract and
Commercial Law (Hart Publishing, 2014) 15% £/,

ZIm6, YEOBHFTIZE W TIE, #E Dwrongdoingld B & XN Thish 722 &k
WoENTHEERZ DD DE LT, Waddams, Principle and Policy in Contract Law (n 8
above), at 113,

=
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(2) [ERDREG]] BUEEEOERNEE (1)

PIERORERG ] BOSER ORI Z EE T 5ICH 2D, ZNEXTOD
Y LodmmORME AL EE, KilT 57561E, ORBEICXMELDH S
(impaired consent, failures of consent, defect of consent) 23 Z IZ32HD
HOMENTEINDEEZHHDY, OFRFIRNBITAT 1AL (advantage
taken) &\, MHFEFDITADIER O (wrongdoing) W 2 IZZZEIDHFLD
WEEETNEEEZ DLV, HDHVE, @YEHMICLH I ORKE
(inequality) DFAET 5 & WD Z E R ZHOEIMELT EETNE &
EZ2 50, 5121, @D—JFI2H 5 7% (manifestly disadvantageous)
FERDVEL TS LN KB FIEP X ICEOENES B EIND EE
ZBHHOMNFE (BIE) LTndEIIchz 5",

OFE DRI « Kifhz iRl &3 5 HLfig

[IE RO | DSBS ATEE & 7 DAL %, 259 D— T4 35 DIT - 7= [F
BIZE D -1 Z LICELS RN H 5, ZHIZBE LT, Pollock (1845
HE~19374E) " AR D0 L, RN ED D 5 4 HEHE OB DR

12) [Z¥oBH] = [FEROMEZOLSOHME] 2EE2580 & LT, Ciacchi, A.,
“Freedom of contract as freedom from unconscionable contracts”, in M. Kenny, J. Devenney
and L. O’'Mahony (eds) Unconscionability in European Private Financial Transaction---
Protecting the Vulnerable (CUP 2010) 7, T ORI EM, BERERICHEHTHHD
& LT, Voyiakis, E., “Unconscionability and the value of choice” in Unconscionability in European
Private Financial Transaction (above), at 79, [F i, fTAmIcEZHT 5260 E L T,
Waddams, S., “Protection of weaker parties in English law” in Unconscionability in European
Private Financial Transaction (above) 26,

13) fAEM 23 & L CId, Birks and Chin, “On the nature of Undue Influence” in ] Beatson
and D Friedmann (eds) Good Faith and Fault in Contract Law (OUP 1995) 57, at 63-5 23% %,

14) = HEAFMPELDEVIRBDOREEZ [RG) X7 OE»r6ITT 5D,

Wightman, J., “From individual conduct to transactional risk” in Unconscionability in

European Private Financial Transaction (n12 above) 99 235, Z D RRIZHONWTIE, 1&RIC

FLSHBES D,

1876412 1T X 37z Principles of Contract Law—at Law and in Equity (Stevens & Sons 1876)

DU, FA Y OEFEYT + = — DB EZ T TWHEXh, ER@WmsEHETHL (at

N3

15
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HEIZOWT, WMICFEESEICHBARRICESCbDEITNn RN &
e U CRIOAEREZ G E T 5 EREm (the will-based theories)
WESE 2> CE2EIN5BY,

Zbzd, ZHOWEIE A2 OBEI OEREORRICRILS T 5 ER
 (will theory) 284 F ) ZIKIZHEWTEY Lz D19 HETH Y,
I87T04EEHD IR CIIEHIZ L Aoz dn 5, Z ORiig, Hib,
HNVT IV, PR HLE IS X > THSH S OfE O A hH RT3
HHD, T LIZMITHLTH, BHFIEBBRFOBFZMHEL, *
7o, YMEEZZNHOCOFRSOBNI-HEETHHE LT, FHFIZNMATD
ZERB o ENnIY, ZUTZ ORI, BEBomY, HEREICHEN
T [FEROCAEGE ] OBUE LIEB OB VR NIz SRR, FEBRO#E A
P SN TE R E Eir > T b,

AR FE TR BEEEROENICE VW TFE EL CX 0N, %A
B=FEOKRN] CRADMRTHLEEZONDID, ZHOMTHZ LI
XoTC, BRI IZAT 4 DL TCOIENIRFEOTRE x> Z & & ix
v, FEWICIE DR FEB O] EHEOMEEZ R IZ< Wb DI
L b Db A 6N %Y, 20RO TE, ZOHRLEDT, KF
FAWHTHOIEDTGREDZ EIZT 5,

XHIZ, FAEORBZRIE T2 RMICH LT, ZHOMEME
(sanctity of contracts) 2MEZZND EWIEFINH DD, [FE] O,
MERER, B & e, EEREmIAICHG % (fictitious, artificial, circular) 72
N3bv, X612, FEEREHET 256 & OXFIZHERMICHAT L2 &

154), 7278, 2 3MEARELR, EEOFE ZIHIEMIZ KT U CGRET 2 HEIk DR S 21T,
RRIOWE T 0%, BRZ0HD X0 LAHTFICMAE -5 (reliance) —H
TAME< Hile 5 IFF (expectation) & I13E/L2 ——IZEH L KD IZ/k->Tnd, Aoy 712k
LC, 186741ZThe Elements of the Law of Contracts% T47 L 7= Leake DL R O HIZ1Z,
BEGRLATOEZ HE > CTnhb &35, Bl Atiyah (n10 above) 2,

16) McMillan, (n10 above).

17) Atiyah (n10 above), at 407.

18) 1Id, at 697.
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DR A EN D, Tiabb, — TR PIE ORI A R &
BolWFNOFERIIENWTH, BASIEMIZBENT, FEMICATDH
EHOC R CORABRAFELTCOWEDTHY, 2% TREEED -7
EVWI DITIE, TEOBKRTO| FELHEICE X 5 %215, 205512
3, TAPEOBLED 6 BT BOBKRTOREND - 1= 72 - 725 D
REAVEIFE EL, TEBRERICH S SAMERI N TN 5™,

@0 EM: (JEfT (wrongdoing)) ZARMLIZ 92 Hf#

ZORME, FEELTHEOHBI RO EHIAB BT a—8 L Cis s
LWz &9, bbb, YEFMICHE &E, &8 HEIE W7o
ICEWTCEBIN R AZRNFET 256 Th->Th, ZZ TORHDOHE M
IZOWT, SO (equal footing) | Tlde<, TEBMEZHWZD
I7iA# (the advantage taken) | DFMZEH L L Cim U535 ThHh b, Z L
T, DAL &1, HTFOFFILHEIZESNIRNZHD 2036 Z 5
ZVEADICHMICRIAT 22 L LMINTEEY, 29 LEEXRICE D
T, WG| ORGHEMEIC S 72035 il O A4 (undervalue) | 1, FE
ONAZEST D [DFZHh] X LDEERPYENOTHE] OFEZHEIE
D LM EEE RV B EREZOLNTEXLEHOD?, BYDOEMMEE
BET DIDOBN LI EIE L3 E 2 HNTI ek - 127,

19) MacMillan (n 10 above), at 30-33.

20) Waddams, Principle and Policy in Contract Law (n 8 above), at 111.

21) MacMillan (n 10 above), at 18.

22) Alec Rob [1983] (ki) , at 94.

23) ZORIL, BERITAORBMEMESE UT, @K FREOMES (KBGO G Hke
5N, A LRI E - TE b EOFEH TR BNTH D, RRE LT [
) OFESREEIN, BUNEBK B FBNEMT ORI »RECINLS 2 en
5, ZHNOREER GO THREZ/ELC, ZORKROAIZER LR EEDIZT S
ZEIFTE RN, 22T, (BmMRFADHFEZMDLT) LW ORI EEL TN D
EVWSFEEDARIZEH L TR N2 EES D LD Idrikinz kDb /b H 5 ([t
MRERL ] A6 [P C—A) MBI, X512, SR FIATA) KR
FoE T B4 K1) GRECR A2, 20114F), 56, 106, 117E,



10

& Z1E, 1970FEREABRIC TR S N 2B s Btk e LTiE, 797
V=774 )v¥ > HFE (Lord Brown-Wilkinson) 2%, [BRFEZIEZ 5\ &
(NED) K418 (objectionable terms) | % [EEMIZIEH XN 5 kT
(in a morally reprehensible manner) | ff L}, ZORENBHTTO [R
LaEfEX 5% (in a way which affects conscience) | & EIZETEL TS
ZELTWBZ EELTWS (Marden [1974] Ch 84, [1978] 2 All ER 489,
at 110),

@AW DR DAFAE T RIL &9 % SR

—HT, [3ZW O (inequality of bargaining power) | %< 5T,
MO TT = 7¥% (Lord Denning) 12 & - C, [R#EDFH ZBECH LAE
205 BRI 5T EIFIELWT & Tld/ew (it is not right that strong
should be allowed to push the weak to the wall) | & L C, [FER/LAVEG]
W OEM %, (328 ) O REf ) R Ed 25 E UC—iFERAL T 507
MR RENIZZ E03H - 7= (Lloyds Bank v Bundy [1974] 1 QB 326, at
339)%,

L U7seh 6, 295 LEMild, 2ok ERETHEICHES T
5 (National Westminster Bank plc (Appellants) v Morgan (A.P.) (Respondent)
[1985] 1 AC 686, [1985] AC 686, [1985] UKHL 2)*, Zhiz kv, [FERL
T4 ] BUEOEBEOEHICHI- > CTHEERDI, HET OFZirk
W) FATHDZEDHHRIND Z L &5 572", Alec FIRIZEB W T
3, I Ly M Millett QC) 1&, Bundy FIPRIZEH T3 F =~ 7% (Lord
Denning) D S#&FIM L C—iam e L CEABE L LT, LEXNE

24) [EPH[RZ D < HEm DI DWW TIE, i T4 ¥ ) 2B 5 BASZE ORI (20104,
IFNT 7 ER), F2EEBHK,

25) A < D OFMNIZ DN T, HiESH,

26) 722U, (TADHRTINONIZONTE, HORFAVBBETHSH, Tiabb, DITIARLT
HEHST2HDD, NEMICIEAEEZK > ThENWE D BIGETH D, b, FEHHRIE,
Bundy YIR% B LI=DATH->TC, TNLFOLEGIHAELHHTH %,

27) [BRNEDNFINEZBEZHI LD LN 5122 EIZFFSN D& Tld/e ] (at 183 per Dillon) o
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I TEERE 70 (improvident) | B5 | Th > 7= L3 L TH, 2P IO E
RZKIGHDOEBI G DFAETZ T TIEZRITE L oMl & 13726
T, TR LZBEIC T5 0 OBMANICIFE SN DX &E 1724 (some
morally culpable manner) | 23& - 72§58 & LT, 50 [fr&@&ELIEE
7t (overreaching and oppressive) | 72d DIZ7e > Thd E WD HiED el
YU, TIEROIEG ] BUY OB L S HRL T eY, Eiz,
Hart YIRIZENT, 754 b~ HF (Lord Brightman) &, HFDOFIE
DORERI T HERIT 20 5 WIS B I Z AT & - TV T2 TS 5
Z & (victimisation) ] & UTC, B TE SN BAERIRITAICEH L
T3 (Hart v O’Connor [1985] 1 AC 1000, at 1024) ,

ZDEIIZ, Bundy PIWRIZE T AT = v 7 HHFEOHRZZEE LT, &
L 1980 FAR D BE 23T @ D WA > TWA Z EDH BN IT I -
TmEWX KD, 120y, ZOmFOMRICENT, BRB@ODH ALKV W
B L CE S BER SN 5,

@OEBUN 7oA R ONE B 2R3 2 LR

7= & 21X, Burch )% (Credit Lyonnais Bank Nederland NVV Burch [1997]
C.L.C.95) IZBWC, by MHHE Millett LD™ 1%, [FERLMTA]
TH OB EA SN 72DITIE, BRI BRI HIZE > TOHRYH
IZAF] (“manifestly disadvantageous”) b D Ele>TnhAEWNH Z &
DHRIEHT, MR OMEEICE DL ETOFED [HHHAORLEZFEI S

28) Alec Lobb (Garages) v Total Oil [1983] 1 WLR 87, at 94-95 per Millett QC.

29) ZIIZESE LT, Hammond v Osborn ([2002] EWCA Civ 885) I2FH W T, M@ 20T
A MEE XN, B IIGEIC R Uy HEEREENE, 2Kl G252 =41 A B IRIZEH & s
FEROMITATHA EIENW 20D, BEECR LT, ZOXH)mlETCIEEZLNLEVWE
HOWLG 2175 Z ENGZ2 HED, BHOBEZERT H72DDMOTTEZODWTHE %S T
&< @ b & LT (without the insistence that the donor take independent
advice) YT L7471 218, JEROMIFTAIC 7= 2 E38E LT,

30) Alec ¥k (1128) IZF W T, FER LIRS IUH OEMAEH XN 5 7= O =2z flih U7z,
I by MEESEL CYRRL. SFERAEEE) ER—AMTH S,
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51 BEDHLDTHLZENRERE LTS, 22T, FEROHIEI

PO OEASEE LT, MW HHED T80 TNy

FCid7e<, PRIOSKEO] TEMEA N ST 5 S0 TH 57,

2L, mMEORRIE, BREONGHEZHATE AW 2D > THIH

DFAEEHRIEL2HDE L TRA TWERT, BiFICHEBEI TN
CHEHIRETH S,

S FV, FEMEAAIE (substantive unfairness) 2ME U T 5 EWNWH
Fowb->T, UEEHITHET LM (F1 Rk - &8 L0 (a
cognitive asymmetry)) 25EU D A8 27 NEMK(LL =2 & DR
MY 7ciE#L (indirect confirmation that the relevant risk materialized) & %%
VB TH B,

CORIZBEL T, E5IT, 2000 LABED LT OHIRIZE N T, HBIHY
WA TGRS | OAMENREE s> T 256, BOLNZONNEH
GG E LD TR ENWEGETH > Th, —EDLGICHED
(B DT8R E OTFIIRIIZDUNAA TS &) GRSk % e, e
BT DA E U THRON A FEREOBENEL - T& e, 29 LRRER

EBENODE %% T OB RSEF X RGET 52 &1 ﬁof:?%l:ifsb\
T, (RHEE T L BREBITN U CRAEE OB IEIFON 5 5HEFICE
WTHELHABNBY,

31) Burch, at 152-153.

32) ZORT, FEROWHIIEE OBz, RKE LT, FROLBA, ORI TS Z &Ik
HEFTAHEHDELT, Smith, S., Contract Theory (Clarendon Law Series) (2004), at 348-352,
364, ZNIZR LT, EENBEARNEZDOS DRI E T H30851E, 9 H B OJFEHI & K fil
THZENS, HHMTOEMITHLWEEZEZ BN TS, 1d, at 352—357. 728, KHFE
T, DEESEENOTE] EHICK > CRYOHUE LA LI THNIH, REYFE
OEREDEAIMEE s T s 722 &b, T LABE REE oAb
[FERCHERG ) B OB ERIRETh-72ET 258D E LT, Capper, “Protection
of the vulnerable in financial transactions” in Unconscionability in European Private Financial
Transaction (n 12 above), at 182, 7td5, Capperld, MiLEEZHET HVEERIBL TN
(k) o

33) Royal Bank of Scotland plc v Etridge (No 2) [2001] UKHL 447%°, Z OfHIKIZEH TS ) —F 1~
Thr—2klnoTnW5E (Bih),
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Thbb, ZNHGOFELIZENWTL, REEAIE] (F B RREEE
BalsADRED &< AR HEH EREDONL 551, Thid
STARAN (Bl REEAN) OFEBLEDOSNIGILERZ 2D TIERL, %
TR ARG A AT IR E L CREZEDICTIHE NI BB TH
<, HFEH W SEEE) BHORNOBEHIZOWTCORE (B o
REIZBEEM T TR Z BN TV D JVERINTH D, DED, 22 THID
VA &, TEEHIEERE (constructive notice) | & LC, bhAEDR%:965%
2HIZE T 2B =T X LTFKO5E OMTF ) O OH J2 i 5 5HIC
B L 7SR R BN 5,

Z OB, NI E DFAEOF D, FRSRID [EAN] RO
HIEOFHI E 48 AT, RO E R ZREE T D555 10K & InfE#l w2 R
LTWAEBERINS, BAMICIE, a7 NE ORI DRk
BRLC, RAEADEHRELIOO TR E2Z T T2 &%
TRALEHES 72 5 BRIV GERE L T o X0 &A1, 29 LRI TR
TERsl 75 ] DIFABD D > 1L RHDTH B,

e EZIE Gof FIRIZE WX, £9, TNEELIG|ZH< T, ZNE
TOHBPIAEG | FEOIER O L CX DIzt LTY, ZHNED
TEREORED [HHMOROEZRISS] FEIZELTHWENED
VD RIZENT, FFROEIMBIZENTWS (Barkley Bank v Goff

34) ZDEIZDOWTC, Portman W (Portman Building Society v Dusang [2000] All ER (D) 582)
128615 Ward HFIE, EHEFIZKDBERN 2N &1L, TR THIY LB b X
I IRAEWN L DOTIEENWERNTND, 12120, BEICEEMZ (nefarious) H5 | Tl /e
W EDFENZHERS 7 b 7o A0 #3E (a powerful factor) Th 2 E LT 5,
ZORIZDNWT, Waddamsid, 19tEAZOHENE, Tg|NEICBE L CIEROMEEZ T 5 BIC
1% unconscionable %, 47 ZRERRICBYE U CIF RO %459 BEIZ X unconscious % FIZ AW
% (unconscionable X fraudulent 7Mbb EE bbb -72) LW XK eEINTnizs
W, £z, ZZTOIRLUEDORLIE, EHOMITZKRD D Z & (seeking enforcement)
IZOWTORBEYIEDREIZ SN Tz & WS (Principle and Policy in Contract Law (n 8
above), at 112), ZHIZX L C, BANTIE, Hart v O'Conner HP, National Westminster
Bank v Morgan “FIRIZAREKN 72 X512, (TABKRAE (F) OIFROENHDID LI
e - 72728, wrongdoing IZAHYM T 5 DAMEL RDONH I IZls -7 ENb,

N7

35
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[2001] EWCA Civ 635, at [24]), % L C, ZFINEIZES LW REEEL
5 EDNREINS LT, ZOERIOBEREENOMEN S 1= 2 L%
HEL, 2D, ZORICOVCIIEEEERL, KADTILA,DHEY)
REEHZ T2 LT (bR TREREDE L) R M AY) - 7= &
DOSFAEIZRI) LI WIR Y, (REEREHES 7= 5 SRhEBI A B DT A
HEINHELTNDEY,

“hiE, REEEZNIZ, BB % 5 CEERNIHEA T E
XI5 TVWBEWIHTEFORRD TRELI] DAk & HIEz 9 5k
BeChb, ZOET, BYEELO [HE] 295805 OB TELT
BV, BZZNAMEORKMEE B FEEIH R e > TW 254
DEEBH) HEOYEBNCL > TEL TN S &S Aaicid, HBE Y
B O] EEICR TS [EHZES & [FEROMIREG ] BRI kA
5 (D2 EOBERIE, WD TRMEE 25 &5 I Bbns™,

(3) [FERDHIEGI] BUEDEEDERNEE (2)
— NBEALFENOITE (FEBE) | BUROEE & QKRR ERE

WEORINZONTC, F—=ZA TV TIZETE) =T 1 V77 —2T
3H DD, Amadio ™ 12 WTC, A4 ¥ (Mason) 1, [
BT BREICE WL, 8RR 22 T CEBIEZE M HFIC
KIELTLE Y, HREWICHTDRIE, 5728 0D S0 REEIZ X5 0k

36) ZOMIZONT, VI YY OBRPARERI ST, @ENRE CYUBERRIERICE T 5 B
BE) DA LT E WS FEED NT, BIEANHEY)ThH - 7856 O<BRl bR D eI
BOHFEERIZOWT, Barkley Bank v Goff, at [27] %A,

ZORICEE LT, Hart ¥IRTlE, LA, JERCHEG I OMH OB, EEOFKRD
DOV OB E 2 F L TWb, £z, BUETIENIEMRRS K SN TV 5 i
B EFNZDONWT, 2D T, wrongdoing DI7AE7 < undue influence 23F8E SN Tz,
AL, BTOFEOARKIZONWT, HYTICMINTEBORGEA & s - 7o &k O Ftm O
KTHDHH, BUMZE-T, ZHABRLKREIZ -HTHIZAMEbDIZR>THD
(“manifestly disadvantageous”) Z &, ZNZHITIE T ICRBEL 2036, RiEhhsaz
Wi Z &R HERT 5 2 &l BRI E e LiEsb 7o Z R I N, FEROIIHG 117 A0
DERZFHM LT, RYOHHE Losid b,

=

37

g

38
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LG FERODIERG ] FRICE WL, 722 BRIEEPHFL TCE T
BIATbNZd DR -7 LTH, 22 TSN ERIITF LRI
HECHTAENERTCTHLZENMBEEINDHAT, HES)RHD &
95 (Commercial Bank of Australia v Amadio (1983) 151 CLR 447, at 462),
Z0 LT, [FEROMIG|] BEEOMBAOIDHITE, THEEE) %KbY %
K9 7500k (disabling condition or circumstances) | 12 1A A2
[17% (conduct) | DFFENBEZE LTS (at 463),

Z Ofth, Amadio FIPIZHE N, TIERCIHG ) EEIZ X - GO
HRMEEROE I HGEERICET 52 LR THLH E L T,
— M [ELsAH (serious disadvantage) | # XIFdHlE LT, &
W, HoWwsH=—X, WK, Fh, MR, HEREEDLVIEMESE, JE
B, BTETIH 5 WIEEE oKW, LELERHPORMEZET TN D
MOBHNTH DY, & BIZ, Amadio YIRTHIRINI=X > 75, KADH
9 BB IR L 72 ANl ——constitutional disadvantage—— (il #%FAE
), WK, AN, =—X, WR, ks, HERLHoREE, HEOR
JE, BB ORI, HEEHOMBELE) CmA T, L RKE
(emotional dependence) 72 &, MHEFZFDE NI (BRI L) RIUTER
9 % NIl ——situational disadvantage—— DI DA YT KIF 3 BN
EHEhTHAY,

7z, 20124F1 A 1 H, #HLNVOKETHS [H—2 b5 ) TiEE
#7% (Australian Consumer Law (ACL)) | I2B W, [FEROI R TA%E
Tl Tl ET5HE 215%15H »MEDHHN, HfrEShic,

39) 72720, WIhoOBHAEICH, ZODIZZHOREENENBRECE ar-7ns, THD
DIZEOFE 2 HIMT 26800 ICEAN s LA kT 2 L8 EEE SN TW 3 (Amadio, at
462)

40) Corones, G., The Australian Consumer Law (2™ edn, 2009) at 182. 7= & 213, (ELssirssie
{edhdblNnEnIANLEELE LT, BLOEEZOET ARG ICHEDHAKS
RS 5 KO IMEm T A0 Z NI S5 L SN HEK E LT, Louth v Diprose (1992)
175 CLR 62123 % 5,
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[JER0LAYFT 4 (unconscionable conduct) | DEFIZEN TN, 5
kRO FIEZGEIZL 20V DOD, ZNETOHBERIICES L &
VIEBEE UCHIREICEN TS (A% 41H (@), FRICERTR&EmEL
T, JEROIITADRED=HI, B TLENMEE S, F
I DOBATINEREITOREIH T 5N TEY, BSOS
[ % ARG I B DRI REIN W2 & (FThabb, B, B
W, MEROBHIZOEAINGSZ L) PR INTWEZETHD ([H
4T (0)o IHIZE, FFEDITALTEZMEE T 2D TIIRL, D
Rzl LT, flx OFELOEA ETHIER OIS fTAICETHZ &
$HH B (a system of conduct or pattern of behaviour) &\ BIFAVRIE X
NTWa (Ag4E b) 3R, kb, FEE BUEOFRENRLZ, H
DERTDIRDATE, HHWE, —ITYEHICE > TEOBENORIET
HBETHIAELE >TNDY,

DX, BIEDA—Z FZ ) TIRICB WL, flEkick-T, T3
ROt 4] M & 2B0EE OSBRI OIE KA EBLENTW 5,
Z LT, AMIeNBGICEIL N T 5 DEDEIRRAWE O NE R &3
BLRTIE, 22 TCD Amadio ¥IPIFE B LB OFE | FEHE DM
ETWMEICT AR BN XD IZb AR Z B, FHE, KEIZBWT IR
W OFE ) OITHE ] \IHNLOFEEE U TRbCnienh—3, [FERLIFT
Zol OFBTBICBELC, BUBZBRBIZANS 5FFELT, 22 (DD K
¢ @2) () ZENWT, NEEZFENP LI (undue influence or
pressure), | RANIE7/&BATE]Z (unfair tactics) | DFEIENRESN TN D
HOMEHEN S, 61T, FER, [FEMLERTOI R LM (substantial
unconscionability) | GRSt M OCBITFERIRNE) &, [Tt X e &%
TOIER O (procedural unconscionability) | CGEFIfifE 1 £ 25 F TORH:
WREG) LXK L BT, MiEzaE L LS E LT LB IERE

41) Corones, (n 40 above) at 190.
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nsv,

ZO—NT, FEMWGIFROMHEIT MAERTT2% (unfair conduct)

EWRREAHLDTHY, [ L < BEMIZTHZE 721774 (high level of moral
obloquy) | %W SAEIHT 5 Z & C, REEHEOBERIEKICEIEDE )
£ LT BEREOEB G BRENY, 2O Lo alikORBE L, IROREN
EFMMEE WD ZODEFORIZH 5B R EHM, o, —HUFEHICK
> TRBIZFE DR O A BN /Wb DRETHY, =
DEIREBNRELNTDH, TROLEZR XSS KD I (shock the
conscience) | HIGIAC, [FHHEDGHMHKIZ T 5 (irreconcilable with
what is right and reasonable) | FISIEIZ, FENAN AT S AlEMEIXE F
5H0E LCHHITT 5 /b H5",

L Lands, 20134, A—ZX 7 ) THFROCHEEERZRS (the
Australian Competition and Consumer Commission: ACCC) 7%, itk
5 N (ZEHDBOKMAN0RMN) DHBICIR Sz > CTrbAY, il
BRI EFR L O A B E, REICIEE O SIS X85 WO e
JiiEE & o T e w REER TH A 1285, —HFCEMBERLTH DY,
JFEBAHIFTIE, 9 LERFEHEICOWT, ERICHEEL H % “moral
obloquy” EFHIi L 5 2727 OERWEEL RSO0 6knWE LT, [FER

42) IHICEHITARELELTUL, 7TV F v A RO FHHEIZ T 5 AF s Pkl 2 N2
ETDEE—WbWwd, FYELIH MENERIZ & - THEIS N A el JiliEnTn s,
Id, at 199. —7J, A F 1) KIZENWTUL, ZNOORMEEAMLEHEBH OMESE, s
HOL L TN TS,
ZOMICBFM LT, MNEEDH DM EELNE T X HEL IS0 E IR AT - 1o FE
CENWT, Bl L, [HEROHITA] OREICHE->TE, EHMUDO FEHFOFLEIZONT
D) BFEDFED R RDON DM H DA, HIEEZHT HHEHFIZE > TRERD
1%, B 2D AAIT 2 (“active exploitation”) DFRETIX /AL, W5l Eox s L7 K
(“tramactiondl neglect”), T bbb, WEEXFLTHWLIIICAZ HHEH EIGT 5B
IZRDOENDHHEDEBRZRBOHRETHDHE LT, BORMRBL2LO ZOMEZm S H
it LC, Griggs, L., “The Consumer with an Intellectual disability” 21 Competition and
Consumer Law Journal (2013) 1, at 12,
44) 1d, at 194.
45) ACCC v Lux Distributors [2013] FCA 47.

43

=
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OIT 2] IEM 7B enWE Ui, e, —fims LT, 72—V V7% 7
FHEDFHITON TN LM ENT, AT REHICHEINIZEWD
T TIERLINITE] Db -l lidHkhIntnE RN, 72
D, EDBROVERFEIZBL WL, £ LIBEOWGEHIEDS TFED D
AR 7476 (a deceptive use of their particular power) | &SN, —
%f&%bts#tomfﬁﬁbzmjtwoﬁﬂ%uﬁ#ﬁ@%ﬁﬁj
BB Y25 TC, ZNETWAHNTE L EHEICR UITAENWR D0
G EVWS IR R T, ERE, tha = — XOffiEB 2 =R L -
FLWEEZRLICDDE LT, BITE, SHAOERK D S 7252 1T
Wa7,
IZXLTC, A F ) Z20HFIEIZE N, REREET O # ] %k
e TIEROHIEG] BRI EWICHHBRERIZH 2T Tidinl,
T2, WA ELENIHDThHNnWEEZX 5N TWS (Barclays
Bank v O’Brien [1984] AC 180, at 195-6)™, i, ZRHVS S ik

OEBOREBICESIEIrN—RHFICHAZELS 7 o —F—, B
R FERGIE S BRCHTFN & - TBICE AR EI N TN D — IS
REZBEL 77 o—F—0, WEIEBNCELRLZ LML, £
ThhwZEdbdbbI,

&z, BB D Burch FIIRICENT, I L v MHEEL, DRERPYE
DATEE ] RS FEROHIRG] S, FEEOHMEHOF 2K 555
HIZEWTE, ffE SN ORID S ETEIHEE I NS E VD A
T, WEEELEA LTS ETHY,

46) ACCC v Lux Distributors Pty Ltd [2013] FCA Full Court 90.

47) Baxt,B., “Unconscionable conduct after the Lux decision” (2013).

48) 726, FHRIZONTIE, HWEMEN A H = X ATHHEHREEE AEMIZ HCdHi-b
DEWH DB S, Capper, D., “Undue Influence and Unconscionability; Relationalisation”
(1998) 114 LQR 479, at 499. &7z, FHIRLIEE, B 28 O] EEA KN IZIHRE
LTC&/mElseDE LT, LMcMurtry, “Case Comment Unconscionability and Undue
Influence ---Interaction?” Conveyancer and Property Lawyer Nov/Dec (2000) 573.

49) Burch, at 15¢-d, 153.
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F 72, Portland Building Society v Dusangh (11:34) &, Burch H|Wei» 5
ZL wRIAL, FEROFIRIZME - C, ZYIDOHTF iz 5D 1174
NELIZKRTSHED%EDTH > 722 (in a morally reprehensible
manner)”” #1257 1T, [FEROHIIG | EEOAMEADMBM % & LT
Wb, i, FEOEMAPGEIN-E LT, FEROEDMEE SN
5 XD B OGN, EITHE LI DEELREEN | OFEIZDONT,
PEHIFERR D AL T A0 B0 OFRRE I EZNIZEH T 2 /D H 5 Z Ebsk
RENTWBEY, Ik, AEZENTE, AR TOEERGERITT 5
EWVWI L, LT LL—HAMEFIZE 5> T THSE2IZAF] (manifestly
disadvantageous) ] 72D EIFINWX T, £z, (FEEBELL2ETF169 E
RAEATH D RIZHT %) LAELEEN O] HRHHNT, X561,
RBUIFSL S 2 EHTE L OZ T T & LT, BtigRg iz >\ T
DOEFHFRFHDHSII T EICHEIN TN D,

Z D%, Humpherys v Humpherys [2004] EWHC 2201 (Ch) TlE, #5512
—HCHERIENE L7 > TOASROFEEZH < - T, MDY
FHENCENT, =M EBHEGFEHAZENTE &0 BEFOBIR
A DHY (RERETIE, BFBER), 550 5ICH LG (BEE) Al
INIBIZH HHE (BTFO—A) ITREMINCRAE L T D &0 BIRMED
Mt LT D561, DRE BN O] pHEE I, RESHIL,ID
WRENREEZZ T O D EERNRETCE R WRY 25 LHERIZEN
Bl E LT, ZYWOWMWELAAEDOENI, ZOBE, #EDE - 7224
iRGIZm T 72474 (behaviour) DVEREIZT 5 KD R FETH > hiz>
WG, ez TRESEENOITE] & ->TEDRENIH -T2 LTH,
ZNPEROLNESTONEIMEEDL O EBEIN A0 EP N ORETH

50) Marden (Jtik) 123515 % Browne-Wilkinson ¥ 5%, Boustany v Pigott (1993) 69 P&CR 298, at
302, 30312FF % Templeman HFIZ X > THREN TN 5,

51 7ed, ZO Lzt d 5 & LC, McMurtry, “Unconscionability and Undue
Influence: An Interaction?” (n 48 above).
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HEINTWD (at para [106]), 7£d, AFRICEW UL, LEELPEE))
1 | FEIR OB RS O—KNERTH Y, [FEROLIEG ] FER O
WP ER & e > Tz,

LETHATE LD, 4 F) XDHGNE L, HEE B OITE] %
HE IEROHEG ] ER S, MASEZER O ORRICEHAINTE
TWbEFEREDY, 29 Ukh, BHIRHMOBEIIL, Z OmikE %445
TH5HDERVDOHHEIICHZ D, ZORIZONT, %< %%
o d, WERRIERNORELDHS B —T 4 VI r—2El->T
W5 Elridge YO EH I N5,

Royal Bank of Scotland v Etridge (No 2) [2001] UKHL 44 72 W T,
HiEbE BIEOREENAD 12XV, ZYNED, FHHZES 5 (“called
for explanation”) X EZIZHEE DS D EIEHE/L Y (at para 31), HFHMIZ
[MEHEBAMR (trust and confidence) | 2FFTEL TWAGHIZ, D EMME
TRFF LI E BREFIE (ZT7 v ) BTN TWE, Zhbid
Wy, HFEHOLDOYEEHRT S Z LA Tng?, 22
T, EDOHFER, NBERFEN O] Z28ET 512D DA ROER
ThHhoHERZOHNTND @ 780B), LT, FHRIZENT, =3V
=% (Lord Nicholls) 1Z, 88V \IBIZH 5 I T ETFIDE AWK
TIEREWZE, GREZEETOITE 2 > & D) KEEDEINIT %
ToDIZRHOENDFMIZHE NI OEI N RDOENSL | EHRL TS (at
79 Ao ZORND, FEEMWLEWRTOARLNIE (substantive unfairness)
A, BEEINDHIEORE LS TONTREEINTNWSD Z L0V

52) ABEDR %I 5 HDE LT, McMurtry (n 48 above). FEERDOFFAE LTI, LR o E
NOFTE] ZARHLE U OO LR 2afassitk X, [FERONIE 220 i
TRMERICE EE D GHATS, BELPENERZELMCHERT L) 05 ZEhh
% NE DI/ Z e 5,

BARRIZIE, OS2 a BT DI FB LA T 2088 H 5 2 & O,
QEBRAELLEG LI Z EOWR, @OFEHAELNDLE 2RI E1T > 72 Z & DR,

@RS T TR A DR IEBOMGETH 5,

53

N
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25, —HT, ZH5THNEHIRB6E, ZYOMFNE =0 08E i
BH 2T T A0 gt E U Cdd 2 BT RALEESE ISR TICH
72T, ZDRHDO—EDFIENE NI EIIERIND ST, K
RELTFREMIBMIILOBDENZR D,

FPHI B9 ARHTE D DD, TN LR, ([EEE 01T A BRI
[P (exploitation) | X [JEfT (wrongdoing) | & RIL T HIZET 5 REE
HELEBEWEETH->TH, REERHOFDIEDIGTEIND & > ToFHE
@%%L(%t&hi%%#%é” ZZT, 2oLk [DFARiTA]
R DEE MBS OBEBENRITE &V S 2B EOREFIE (relaxation) ™
DERICH D, BEHERENMEEEINL D,

iz, ZROBUEZ N bl IC Rk EEF IR SN ERB L LT
D, TS GEr B ) BELFEE DI EZ T Thisn 2 & ORER
KV BRI, HFEHIENL LIS %% S 21572 ECIRAEER
MR IZFRE L Z & ORI, REIBNZLIZE W TEIE AR 98 L WREIC
HzmilEg5b0ThsEBDbNS, ZOMRICONWTE, fHizdsd T
CaZEI2T 5,

3. ZMEAREICE T IOV TOENMLES T

(1) 41X RHBEEICH T BBENMED (T—BIE

ZFHZHAF) ZOHFFEIZENTUEE L 25, #FEEET (lliteracy),
FERHIINES (financial distress), #2108 A& (social class) &V - 7=
BEOBEBLIIBIZH D EL, HAIICHHAEIZRNLT, F=ZFErH60D

54) I Vv MUFIE, BEHFORERNSAELLTWAEE N ZEH L CIER Llfl’J S %)i =5 EIT
I EEREEDOTH] 2R DHHNHELT, WEXIZ IZffi 5 T 5,
National Commercial Bank (Jamaica) Ltd v Hew [2003] UKPC 51, at [29]

55) Wightman, “From individual conduct to transactional risk; some relational thoughts about” (n
14 above), at 100, 117, 120.
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MEEZTAHZ &% [ET (suggest) | H"BLHHEZEZBNTELEND
2%, ZhiE, AT LTAY [HBERE] IS 8E & I3R
KBLDELTRZONBIRNETHSS, ZDEHIC [ZEBRMR] B)
ErEZHEE, INEFTOLEHIIBVWCHEEH<C > THmINTE -
HOEFRSDHEN, FoBENRZ T 5L I2Bbhb,

7= Z0E, MG IR L T D E WD FEIRIRID D 25512,
BRIz H A EN T2 BNV ENS Z &1, ORI 2
A (Txbb, KEICE > TOBRBOE) 2H< T, HllhrHH
DB 3 5 ENDIRGEZ B RIS T DD TH D & RS 5 R
05D, ZORMI, BEENEBREOHRT, HTFDOSO FFICINE
aEHl X8 5, BENZEZ DWW & FIZZZLEIED SN T &,
BIENG 2 6Nah -mE WS BENSHRIND ET 5,

ks, TITHEINTWAEIE &I, EAMIZITEMRIZEL2HDT
H0™, BERICIZEBFELZIEL TN DI ERSN, ZOMIZONT,
LD, FBAELEIBERDELON—RINTHNIEHH1EE, B
FHELHFER L TN RNENWS Z TR INIRNEZ L ek, [#K
PR, FEBICIFD S > = DEBI P ERET HEDI0kD ] Ea3nb
W RN, EEAELSES L %D 5T, AACH LT, THEID
KEEDRIZOWCOFWURN T IC i E NIz EOWEEZTEY, %25
ThHoHERWZ, EHAELICIBHMECRONS DT R, HFRE
EY, EBCMOELDBEREERTHEND ZEREINT I hd >k,
5, —HHEATHE S ZZTTCNWAZ E xR LI 2L, &4

56) Baker v Monk (1864) Beav 419.

57) MacMillan (n10 above), at 21

58) Harrison v Guest (1855) 6 De G M & G 424.

59) Cresswell v Potter [1978] 1 WLR 255, at 258.

60) Denton v Donner (1856) 23 Beav 285.

61) Curson v Belworthy (1852) 3 HLC 742. AHIR T, HEXZ T CHHITHTHEIICRITT
WD, REIZELN TV EITNnZ, FEE3IADENLDIELNE TRNENWSIIF
ZEDD BT 5 2Bl CO LMD IZ DN, ZRIOBMH LA EEIN TN 5,
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FTLLHLWMEZT > Tk &b, HTFEHIHEND» MBI NTHS
ELT, ZIOEDEZTETHZENTEEY, 2L, WS HIPEN
526N TWTH, TR K O THNIE, FERKREINT
BT, Leh >, MEINORERIIIZREISN TN £E25
NTHW3Y, X612, KADBMEDZITANEESE L THWAH XD BREGAT
HoTh, HOHEOMBEE LTTRERL, L LAENE TS, B D
BHEYELZTTCOBIMEAT, BHOEIEE XVEREICEEL LD &
THEBEHOEN DY,

ZIZT, HHEHT, MEFMICENT HEE LA OFTHHHE
EINHBPHE, ZMEHMCENC DREREEN | OFEIEEIN
BBHEICH T HHENETREDENZEH Lz, MEEHOBE T
13, BIEOBEMTICHAET 52 EICEY, ASIETIORE BT
B2 TEWEne LT, EEMICHEEZ KT 5 Z EnTx 5%, )i
SMHEMOBHEIZE WX, HTHAE =ED OBE R FEEZ T
BNEWD ZERMRTHLDICEED, ZNnTENhEIN BT,

ZORIZDOWT, Etridge ¥k BEab) 1%, PREHEHET DY, PREEEBHH
W BN e EEBEN DT TNE I EEMBT, Mbkh >/l &

62

=

AR TR A 7T 7% SR 6D 5 8T, RS DM AIZN - 7= [y (prophylatic) 7 7o —
F| EWESHSEE LT, Morgan, ], Great Debates in Contract Law (Palgrave Macmillan, 2015),
at 197.

TR ORERLELTD, AL DO RYGEENORAEMBLSHETHEDEL

T, Bigwood, R., Exploitative Contracts (OUP, 2003), at 265-6.

ZHIZBIE U T, Burch P (k) 2B W T Ly MHEE, REXFEBTELOEE

T\ ECRMMHEICE > 2 EaEE CE N, M MEKEBE SO S 0#HY)ThH

STebDERHEEINHIER, P EBHEEER O EL & Mk I NS HEI N

WA, BIAIZ, BIEDNL « + Tldied > 72 2 E xR ELH > THWADHD Z ENTE

72 &I RIZENTUIZDORY T &R Uiz,

65) 20004F-0D Portman 1P (BEdh) 12317257 Z 7 7R (Simon Brown L)),

66) ML U7-BEaa LT, MERRESRIES N (cured) £H I, HEEIZEINS LTS
& ® & L T, Birks and Chin, “On the Nature of Undue Influence” in Beatson & Friedman
(edd), Good Faith and Fault in Contract Law (Clarendon, 1997) 3% %,

67) L7ch > THIEHIL, BolOXRBW LRI OWTHATLILZTTInEIhTHh 5,

63

=

64

Z
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ZOWCHELELRD -7 N WX D BIGEICH, RISV H X
NI HEMEZ R Uz, 2, b LicA—Z b Z ) 7I2E 1T % Amadio
IR, RALEBEDOE T L [AH] (RFERICBWTL, REZHEET 5
EICHEL D - 12) L CEY, 25 LicEE T AT 5HF ) OF
WEETDHLD BNEORY (Ofiks) 2 edIFRONICHISIhOn
HEALGECERWRVDIDME IS 2 & LT ZHOROM LICHT- > T,
B OHFELET HA4F « FEEDFAEIZ DN TR EER L T\ aig &
AR TH 5,

(2) [FER/DCRIEG]] BUEDEEDIEADEHEM

OERIRK O 2 OIE K~ [M1F (disadvantage) | 2 5, [fEE
(disability) ], [=—X (needs) | ~\

CITHW BAERIZHDEHICELD (DAL ] OXZRIZERT 5,
ZbZd, FEROWIEG EOERIZE W T, TAELL, WAk
(‘poor and ignorant persons’) | 2N E%&HE 5 Z &< H ORI ZHiRE L
B ERHEN Tz FryvLane (3E5)). L LR H, 25 LIoKE
13db < FTI8BEURFD AMEEFIZ TSNV DTHY, 20itfL DRI
SZDLLNHDEFTREZELT, A4 —HFE Megarry]) I2& -7,
19784F1Z “a less highly educated member of a lower income group”
(Cresswell v Potter (11:59), at 257) L ORBUZHDHN D Z L1857,
2oy, KRIIED Tz &idnz, HEREEHICKE LZEHasn s,

fib)y, FEHRZZ ST & LT, WEREEESKEICIAD > Th & e
RITBHZHY, T, I Ly ML, 198350 Alock HIRIZI N T
[— 7 Y335 DR 7 N F 373512 & 5 854 (one party has been at a
serious disadvantage) | & LTHEY, JBAWRRIL S BEELEREIAN &
BADREONDZEDERZ b, ZLTC, ZONFINECIERIZONT,

68) Morgan (n 62 above), at 201.



TR FHEMIZ I T DI & B OH L 25
(BN, A4, IEORMNTH L EZX Dbz & % &% d (whether

through poverty, or ignorance, or lack of advice, or otherwise) | &I L
TNWB T, KBV DOND, FEFIHDILKDOFEEMEIZ DWW T,
HHOBEOERIZ 25 & LTS 23350 555, FHIE, LA
Z DRz, ENETIOHKI» HEEN, R < S EHBITKAEI A U TH
G ORF O ARER AR T S DL L TR L7210 ™,

O LEBENS, Sl LIcES DA — 2 FZ ) TIRIZEWNT, KAR
HALTHAHE (B #EFaed), AN, WX, i, HEoodoEs),
BEORE, EBCHM oK, H#EDORBICIZ T, L RAFE
BREHOEND I -l EEREIN D, ZORIZDONWTE,
ETYIEx B Z D612, ARkEHIZBbhb,

QR E SN LERITADIEK

TV 7RI XD Bundy ¥Rz UC, [FEROIIG ] BUHE
OB DI=DITIL, DT ZA] AITRDIFAEDNAI R T 5 Z & D FEHER
SINDHZ LTy, [DTAR] AITAONEFII OV, IERAALN
5o T2E 21X, Hart FIPRIZEHENWT, 754 b~ =3 (Lord Brightman)
&, “the passive acceptance of a benefit in unconscionable circumstances”
ELT FEROLRN TR ZHEFEL S [ZEC] ZITAHZ 8D
AR EFHIIS NG Z EAVHIRENTWA™, 2220, ZoBE, #ids
DRFHDOHWHIEE L 1255,

512, DAE BN O] EHOFTH, EEITHEE BT

69) WIS,

70) [EREDNIGIZSIDEHDE LT, Capper, “Undue Influence and Unconscionability;
Relationalisation” (1998) 114 LQR 479, #:L 5, Z OINKMEB OFIZ [ KBS O17{# |
DIEBAY S 5 E LT, JEROIIIG Y OER & O EOMs | Z oAk z Th
%o

71) R, (578 (wicked exploitation) | (308872 <, [SZ2Eh7252 5 (passive acceptance) |
TEWET5HDE LT, Morgan (n62 above), at 201. Bigwood (n 63 above), at 201,
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XN EG— DRELFENOFEEDOITH (actual influence) | &, i
BB OITliN b - 7o 2 Exftbd 5 —— DRELET O OH
% (presumed influence) | — & XFIL, BEEL LA [FER LAV
EROFIZR AL E Z HAIRRIN TN, BIfi CRE L CE ikl
DHFIOBEIZHHES>bDELT, ZFHLIEWEEZ D, L, ZOE
Zd, WEOMD S DIGE « K% EORRERD B0, BORM @S5
HIREE L BLEDBLEE LS,

ZORIZONWTH, Tl LIES DA —Z b T ) TIRIZENT, Gk
DY TLEMRTE] & T D720 TChil, SIEENHBEEZIRRL,
EDITAIZ T ZEEET 5D TR, Zoeaftz@m L <, ExoF
GOMA LT [FEROHITE] IELDDZEERHTNDLHIE, &H
2, [FEROLIITA] ORREICHIz->TC, LREDOHERPLENTL v v
v—, [RRAERRIIIE ] OFEZERET LI ENEDHHN TN DL HN
2E LB IO I b s,

@/ME— [RYFEIE 206 DEXPED O, LEKLEETOF
TEDHEE | -~

INETAHATELEDIT, BEUFEEITHEEI AL T LEORH D
HEICET BREZ D < > TS, A F ) 2|FE L, FE LT TFERO
HIEG || B OEEABID - TX 2y, KEIZIE, HEEOME T Of7fH )
DOEBIFEICHBICAE L CE e, ZOMICBEE LT, /K, undue
influence DFGEIZ DN T, [MYHT] &3 5D — I Tldd - 7223,
LA [#RF05RE (economic duress) | 12TV, SEBRI « BV 72 BT
747 OREBT, LEAREBIR « SEFRG - BEIC XD, HCOF
e HERR S % 726D OBGHHBE ST HIMTRE I 2390 1B D T\ K KIS F 722

72) Bigwood, R., Exploring Contract Law (Hart Publishing, 2009), 481.
73) T DLEITNE, EEEEBRICEIED D - 72 Z E ' SAETIE L K, Z DTS KIEAFIRE
T 5 To T EwSEET HDEEIL TR,
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FIRFREICE S TR E VWO BRI EEL T 5, 22T, ARICEW TS,
undue influence % DBREDOFE ) OITMH] EaRIBL, RN « BN 2
AT A% EWRT 5 RFED) TS EXAIT 52 &I Ui,

Ko, AP FEREZPOIC, RS OE R DEEOME 1T
D3 > T=DTIETe D EFEON DRI E B > TW A58, 2K
DFEEEESF L2WENS (TR R 5722 £ T D) il EfEE
B IE 5 DREORE) OFEOHEE | B OTEHD, WESIEHINT
Wb, ZZTCl, #MEOHELY GE=END) T TWAEWHIHEFLOD
RIE D DORMAE T D D W S Tz [MEAN ] [THEIRD BN
HZEITID, EHICE, GE=3F0) #EBTIZEIM TS ENWS AT
ORI LT, IS TR T H0E, HEDOFR « BEDOIZDDO—E
DATAZ Lish 572 2 EXOBE ORI E XN TW Sl o (BF
ik, Etridge Y172 &) n5, FEROIYIG IHUHE OIER LB I B AT
DEHOELVENWE, A, IBRKOFREI—HER AX 5L
CBbnb, ZORIZONT, B, ESOF—2 7 ) T OHFRESA
NIIRET B8] « BEEDOEERIZMZ T, R EARH T OIREREE W
STEEFZOHNZIILTWAZ L, 2014EDLF—X b F ) TilEHELED [JE
ROMITA] OREICHI > T REORENROHEN TV v v v —] IR
NIERERF & ] OFEZEETHEHEL TnDHZ E— [FERLIT
% ORI DREORENOTH ] & 538 —=36, RO
D2HDELTSHEIIDI,

ZNTHE, dSHTINODRICERT S EE, FBIICR Y FEHEIC
AEROVE T TEY, KBICHIR SNICZONE L2 O 7 )Rk L C
TAERBDIZI>THNAHEIICHZ D EE, BYORMMEEGES S/
DITIE, Fr72 i ED XS TeBERARIL & LGS BB TH A5 e F e,
WS, I ENEEMERFT 720121, [MARHBENDETHS D h,

22T, [FEROMIG] BUSER OBERIIEMLIZOWT, ZHE TR
W T s /fRE LT, HricicmEREZRICE T2 )27 B
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DOBENBHM L LD & 57 70 —F (contractual risk model) % 4
N5, ZOT77Ta—FIiE, INETORML, FEMHETESE
TH->Th, FEMIHEZES LG TH->TH, WINbME» DT A%
M &9 57 7 u—F (individual conduct model) TH W Z DIzt 5 b
DT -7z & LT, KOIMifEFSII 3350 &K O F % & sh 7 i
TRANLIN TV D HEEHIND™,

(3) ¥Ry (7)) swm—BEZ2#HAAN S - DEMIERBREN

T 27 OB E VS BE D TFERORIERS || B O % 58 % 7
B9 BFE— 25 27 E 7 ) (contractual risk model) |1, J+Wightman
IR TIRIBEN TN 5,

ZIZT )R] B, I S CTRRIDVE L AfakrttadEd, 20
S, RO L& Lk S RSN - 7l s (‘claimant sided’
approach) &, DO HENMEOMEFFZ EE T 58S - 7208
(‘dependent sided” approach) &, W &IERLIEDFRMIBESIZER T
HHDELT, TNERRLIFE=ZD7 Tu—Fa2R_RTdDTHbH, ZD
R, FECRLZE < I eZOERICE N TH, AROFEEE
BICHIETT 2 FBERICVIORY, [HO ] MEEIAEZENWS ZETH
N, 25 Th5HHIE, ZHORHEOREIISIAEEMTORMEICE T T
5ET57,

Tibb, [ 2705w &1, BEARR,A AT, —H4FHE
EFE IV bENWY 27 ORAEDEEIN DL, T4 EFICH LT
)27 BEDI=DIZ—EDFBF R L, EUOFDELEZDOFTEDHEC
DB LDDHEND R THL, BRIOFIEEZDHS > T, TLAEY
HEST D, EREIFVOREBITL>TbDENZ XD,

74) LUF, 51 2 27 Esyamiz oW CiE, Wightman, “From individual conduct to transactional
risk; some relational thoughts about” (n 14 above) % 2,
75) 1d, at 108.
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ZLTC ®ELVIEL, B 27 0ENFEINIEEELT,
(a) EARFEEDH4 U5 Y X2 (personal characteristic risk), (b) Bdff
N BAET B 27 (relational risk), (¢) WEIOWE EAELC D) 27
(transactional risk) D =HEIEITHN D, ZNHiTWThd, 1T
iz 300k (context) | ZEBT HEDTIEH 5, A EAENEH
Tl L>, 5|0 [F#E (category) | IZEH L CERMEE AT
ETDHEIRHETH D,

(@) 20T, KREFEHZH LIPS IBGTIED 5208, &
MR Z L T e - 7o 2 ERWE AT E M E 1T AL D - 722
EFNIAET D Z L BEYIOW W L w BTz Fry v Lane™ (BEuk) b,
COMEGIOETE L ET 5,

) IZ2oWTiL, (@ EERZBHOLNWEINLD, OSFEEHEICE
FORBEBERE D >/ Z &, @—HIKE > CTIEFIZAF s (“manifest
disadvantage”) ZHINEIZ /x> TnWb 2 &, HHWE, FHWANRDOHND
FEEH T2 & (“call for explanation”) Z & D IZ DO W TREHIA

SR L7256, #edis, ez (A DREOFEN O] 12X %
HOTEHENWZ EZFEL R WIRY, IO EINLZ &b, %
OIHLE, SRR HRAT DERE (horm) & EH 2 50137, W
HANIEGREIC IS 5 2 S0 X > CRIZEHICT 2B/ EIND Z &
b, —Ji, INZRIZEGIOWE»SAEUL ) X7 &R Z 575618,

76) $ixbb, WEOMT, YRGS [AIE, EY, G ’CZ@%) EHNEETE RWRY,
NI M EN D, 12720, MREEEI B Liﬂﬁé No7Hicld, FREHCHG 235
ich->7 &, BENEREEBHORIICH 722 &, T Lf:ﬁ)J?’Z’E’H’CL\f;iJ\ >7c
ZED3EIEOWTTAET 5 Z ERETH S (i, E5BH),

R Y HEBNCAFAET HBIRMEICHHEZY B39 0 & LT, Chen-Wishart, M., “Undue
Influence: Beyond Impaired Consent and Wrongdoing towards a Relational Analysis” in A.
Burrows and A. Roger (eds), Mapping the Law (OUP 2006); “Undue Influence: Vindicating
Relationships of Influence” [2006] CLP 2312, )5, {HAEZRORFEERIIIELND,
transactional neglect & W9 &% HI W T, RO/ RZEH T 55 #& & L C, Bigwood,
“Contracts by Unfair Advantages: From Exploitation to Transactional Neglect” Oxford

Journal of Legal Studies 25-1 (2005) 65.

77

=
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SGEDRSD HN A RGO T ol b b %2 6N 5™, A f &
LT, faELEKIEAE NS X912, FMRAMDAEA1ETBNS,
Zofl, FHERPKENERICHILELZ I TITONLTH ) 27 hEn
HDELTHITHN S,

(©) IZ2WTIE, ¥V 2DOHIEE L, BEBFUSCORET %, &
b CORTEITA, 74 Ly = TIRGE, FKEMMORAEIB O R
ZOWTC, YEEMICETHRAEOEEMED, WEICXPIFTOREDM
MIZT 52 &L, —EDOBEMENTEI TNAUTTN & W D IER R E
THENHIEMAAE, FXIZ, —EDOHT TV —IZET ARG T AICON
THEN I 27BN ZT>TND—BIThHhBET 5™,

F7z, kidE b)) OEZATEHIT, EHfELE7 47V N, RiE
i, EAMTITONAZIZONTH, LLAIEI) 27wz k- TEL
BHPTEDEXINTHAY, Bz, FESHEHINTE L =4 HEMICE
VT %8 OB I4T{# (three-party under influence) | % (BEK) 1250
T, W51 22306 OHMPRBON TN D, ZOFE, Etridge HIPIZ
BNWC, BHEEDIFTOVAEZmRO TRA L= Z LI & > T B OFE
TOFd ] D 1AM PNEDOENDZ LIl ma R 2 T, BT
WRIZADIZHIZY, Brs HEEORE O] L2 0ho [FET]
B E LU CEHIOEMEN RO Z Exfi< 2z, G OEW
ChHDHER) EdVohFMErwsrRErERLEbDOE LTHHET 2
W2 LT, ZOFEMEONLTHOIACE T, SR OWT
NOFFNMUNZHBHIIH L) HEDREEEZ 5 L0, MFRHID
(BRI &->To) EffiztER L, BORELHRT A LIZdbkbENnD
BT, 207 Fo—FRMfEFIHNTHDELTNEY,

78) Wigthman (n14 above), at 112.
79) 1d, at 114.

80) Id, at 113.

81) Id, at 119-121.

82) Id, at 127.
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DED &SIz, REDREIZOHEDITAIC ORI EEN T, 20D X
I DREENDBUEDSNHTT S BB N L CE -, Wightman X, %
B OW TN D E KIZ LTz, DIFIZEEOMRE NS Z
LT Bh, R X7 R OBURICSLD e 61X, BIE OFAEIRLLTO
K7D DTN 5D D

9, (@ KW, HED=—X%HT 5 EI RGBT
WAHMREMEDH L) X7 b0 LHMZ S HbDELTHRAZONS XD
ZBPND, WETER LA —2 5 ) 7 OHFED, RALELTH
BYERD B4 U 9 A4 (constitutional disadvantage) & L C, #FHE
i), BAEORE, BN, =—X, fE%, Ik, %’%’@D%@B@%f;&:
TRTTCNTD, BYORELZ ZIZEDTW el ZIC b XHICE
b, Tixbb, BIEDFED, —JiMYEEICE L TH 5RO FI%
ERE LY 227 DREZMERL S 5 ER- X 561F, EDNMTELHY
FHHEIZBE 0T D XD eEikat (Bl BESFELed - 256, RICH
KD IN DML RS & DI, MY E 08 FE LS EITE
ZDNERENI 72 D) NEMDPDITHAD,

(o) KB\, BT, fal - FEBRAIMICRZTY X7 R EDL WG|
WRIZEWT, 722137 =) v o770, ) X7 ORENBEIIE
LR CIRRZIRIET 5D e 2 BNLD, ZZIZENTHEEOF
I, FEMWRHEELT, 2O L=y I 7 3Mlian 2 HE %
WXL Z o5 nbZ EnifFENE S, ZORIZONT FIRIE,
AX) 20N DD BEEERIZENWTIANTHWS TBEARSFD | HIER
BEZLDHEIICEDPNEY,

83) ZHZd, AFX)ROHEFEHIZIENWT, SMHITTICIEZ — ) v 7+ 7 OEFINED S
NTHY, FEEHIZXDREROANEAIMFERL2ZMbNS 5 (20134 [THHEEZEHIC
9% BLHI (The Consumer Contracts (Information, Cancellation and Addicitonal Charges)
Regulations 2013) | 105} T'195%) . G DRFINC X BIRGEAT A B IRIE, EER ik B
ZZT TV 00, HEEOIEHROBEERTIRIN T 255 ICHH) iz il 5 2
ik TBEEWIslE k] E 0D BEEETR T 55605, NEEMLEZMDON D 2174 L
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BT, WY EERICEEOKRFEG, SEIEG CEEE Sk
BIRAHR BN DEEICIE, WEICL-T, 29 Lz ARG, 5 ERY 5
BN T 5 E VSIS INE S, 25 LEBHEICH T 200
i3, ek, EHRLDELT (b) ONBIZEWT, HEOREE LTk
PNBEDORMTH -1 E BN b, LD () OHEELTHRS =
EIZ & 5T, RERIZE X 03 D ER#HSN TV Ieh 5 1 XD B
IZOWTIA S BDAA TV Z EARER L S ICEBb s,

Tibb, haial, PEHOFELNEDN, LrbTORENINY
BL—BRAEBIRITE N K S 72 b 0, HTEOHCHBIZE NS 5 X5 kbDIC
SNTIE, kY DB AFE O] A< HESN, OHHE
#< > OTAFRIENERINTE 2, ZNICIA T, 22 TOEMW
KBHESEDBENRNDHDIZONTH, 7=& ZSHBIRIED ) 2 7 1 EN
HDTH-1=ELTH, ZOBOIFLYEEBOBRENIZ X > T—FHn
BTN DHBENHIHEIBI NS RO H 5 HDICONTIE, SCHERIAR
DTz B FTRHHRE L T OM, ML T RBENEET 2 2 00 Z
IR DI D DRI FHEE WD Z EIZEDD, IBIZ, 29 LA
3 (@ CEBTAELTARA o) OREE LTbnTE =98
&, MUFEEIED DY) 27 OREE U g AR S fn i
hSTIIC (T, FFEMEEE VS BEEEENT, H< ETYEELH
VRO FIZENT) WS Z EEAREICT 5 X5 ICBbh s,

ZIT, KREITIE, Biio (o OopEE AL LT, @ R (b)

7% (20084F [ AN IE e B gl 2 & O 4 i B 1 ((the Consumer Protection from Unfair
Trading Regulations (CPUTR) 2008) s Z L C, WHEHIZ X AHEHMOBEFRO—DELT,
[FHRRTEBHT D | 2T v =R Z 5NTEY, ZNEMAEDE LT A
BP0l PHBEINTWS, ZNIZED, TEREHIRGE DR T EE T ORI E
HONEDLDIZOWTCHAETEE, BEMIZX > TRDOY 27 054ET 52 ExBi< o)
12, TORALTCEWTHARSFD BIZRBEL T2 E NIy 2T 4082 6T
S0 filif [ F ) 2CE T HWMBEERESK (1), (2)) MHHEHFE= 2 —Z] 102, 103
5 (20154F),

FERIC, FEROMEG | ORI 8%, —Ji4EEOHEETIEIRL, BYoaryTs 720
M LCiEZ 5B DIZ, Capper (n 32 above), at 167.

=z

84
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D HEEZ O MIBERICMLED T 205, S HITHREZHET %,

4. HEEFOEFRMENPSEL NBELFENDEE] OHE
——MRERIE, WIER(L, HIRLZEDCHHEHR

(1) W< 2HhDEEH

BIETCI, — T MEELMETITHEN 2RI LT WG PRI E WV 5 7
HOmTHIBLTCHEE, THMESD Y 227 24 U XNz TR
IERGTE T, LRSI O W Tz, 2L T, ZO—HlE LT,
F—=Z bZ )T OMEEEOB AT B, Z o, FEEROSIRMEIZNT - 72
SEBNZ TN T2 55 D

lo &2, 20055 R IC i E e [RRIE AT 4124 2EUfE 4 (the
Unfair Commercial Practices Directive (UCPD)®™ | (45iZ 54 31H) 1=
BNAVEHE, ZRISEWE D IZEbhd, kbbb, KR « BIRmkE
=, U0 (credulity) DI, BEREDBRICESWCHD
DFREHSF DRI AR LT, Hexhbi TENIZT 5L
ISR EDOWGE LR E 5720, FEDOMMETEVDITHZ L%, TAIER
)27 BEIELEHEOEWEDE LT, THOREIETINEE T
Wb, 29 LEBE, FHEEMZ LS OBEHRIRIE RO, HiE
DWRTEFEINEDEEL 2 [HEBWN LI EREINL TR EEZ S5
DTEHHD, HETFMRNENEZBRTELEDOTHY, CEIDHE
HIZHRIZ 2 T2 K9 ) FEMLRALEDOEIICE THAMAALLZ D DTIX
RN ERENTHEY,

85) 200529EC (UCPD). ZN & A ¥ ) ZEIZE W TEANFEL LZDA, [IRAERIEG |26 D
REHA ThH 5D,

86) ZHNIZBIE LT, BEREOHREBIIEVWTHCOMNEZFA8EN% [Tz Lo
(procedural ability) | & £ B 3 % & @ I, Willet, C., “Unfairness under the Consumer
Protection from Unfair Trading Regulations 2008” in Unconscionability in European Private
Financial Transaction (n 12 above), at 368-9.
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F7o, THEBMEHE (%) (the Draft Common Frame of Reference
(2008)) I*” TlE, I1-7:2074:D [TATF £ 1F5A% (Unfair exploitation) |
DHEIZBNTY, —HoMbIFITRIE L T D EIEBIRAFIEL T B s
L, HEREMICERIER T T 5 2 E0REECRIIZH D551, 25 Lk
PIZOTFZ ATY, B 2RI (excessive benefit) | % [# L < AAIEA
Hufii (grossly unfair advantage) | Z {57856, ZHZBOMBELO 52 &N
HEINTWD, 2LC, BEMNICEEEREZT S Z ENRE R E L
T, AF)RECE TS DRKSEENOTH] oMz I ¢ 5%
— 3 /b, KT (dependence) | TfEHEEIFR (a relationship of trust) |
[FEFRYHE (economic distress) | [0 DML (urgent needs) | 3%
Fontnsg, 612, FEROHIG]) ORI G2 8 F—13 7%
b, [HE##E (improvident) | [#E] (ignorant) | [Ef£ER (inexperienced) |
[ZE WAk D /&40 (lacking in bargaining skill) | 23217 5T 3%,

—, FEZRIZENTCE, A FY ZOHUGEEEERD, RE -
&, ERODIITARD -2 &, MERMENRS > LIZDONT,
ENOERRTHRENISH L DOD, BRHNIEET 5 Z EDRkDHNI-BE
FEEIZENTNWRWET, HWEEDVGEETIEEIIN TS XS IR
no, £/, 2R E LT, B8 L (avoidance) IZ1Z2C, #FHHAFTIZL - T,
53R E (good faith) | < [AIEHERS| (fair dealing) | &\ > 72 EEE

Bl

=

87) ABLIZEATAHADHNE LTIE, TF—o v/ SHIEDH « &5 « 7 )VEER] @S

W% (DCFR)J QEMHESULtl, 20134E) 2db 5,

Z DOfth, PECL, Article 4: 109 [Excessive Benefit or Unfair Advantage] *°, Common European

Sales Law Article 51 [Unfair exploitation] IZ%, [FIEROHENHBN 5,

EBWIZIE, HFOZS LIk [Hl > Tz (knew) | », EBIIZAT [HIV Z2 72

(could reasonably be expected to have known) | 58> HNBYE%1ET

90) IHIZ, [FRAESRHE] MHEIEINTHAA (IT—-9 : 401560 54105 (vol I, 628-67& 511-
2, note 4)), [MAIELRE] OERICOVWT, FEFEEWHELOBICENT, [EHIZ5cH
X% (individually negotiated) | Z & D7 - 72HHDH 5, [HMME (transparency) | %
RSO, HBHWIE, EFRMFE (good faith) | KO [AIEZHG| (fair dealing) | 12 LT
[FEAAAFIL (significant disadvantage) | #E L XE 2D ELTWD, ZhiZOWTH,
[E#ME (good faith) | THELISMNE, 1 ¥ ZOHFIEICENWTERBINTEFHTH 5,

88

=

=

89
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PR DS B ORFIEIE (adapt the contract) DMlAEHIN TN D H
LT H B,

(2) Y BERE (SR & N 7= [BFR_LOTTE (relational inequality) |
IEET3EHROEE

BIET, M FEEEITHR] « AR E D > I EZLADBN L5561,
Z 2 CHRERE SN OF M2 BE T o OENEdi E LT, [FERL
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91) [FEEDESIZNI DB D E LT, Smith (n 32 above),at 345.
92) Capper (n 32 above), at 180; N Bamforth, “Unconscionability as a Vitiating Factor” (1995)
Lloyd’s Maritime and Commercial Law Quarterly 538.
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95) Id, at 181.

96) M.Chen-Wishart, “Undue Influence: Beyond Impaired Consent and Wrong doing towards a
Relational Analysis” in Burrows, A., and Roger, A., Mapping the Law: Essays in Memory of
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59 Current Legal Problems 231.
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(transactional neglect) | &\ S WA DA & - IZ 120842 s &5 5™,
TOBEICY, EOXIBRRIZENTCEDX D REERBIRET L0
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580 Ts 57 (20144 [HEHRHEIZRE T 2 KEHRAI (the Consumer
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HBHDIX, MERENOTEEFEE, HTLBERENEZRNTNSD LW REANDDITIA
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The validity of contracts signed under conditions of inequality in
bargaining power

Fumie SUGA

{Abstract)

During the recent reform of the Civil Code in Japan, there was some
discussion about the need for clear provisions regarding the validity of
contracts that are signed when one party has more bargaining power than
the other. Such contracts quite often seem to be clearly advantageous to
the former party. The practices engaged in when concluding such contracts
also seem unfair. Although the proposed provision was dropped from the
draft in the end, it is still believed that weaker parties, when negotiating a
contract, should be protected from exploitation by stronger parties. In this
article, the focus will be placed on the logistics of setting aside such
contracts. It is concluded that what matters is not whether inequality exists
between the parties, but rather whether the inequality can be assumed, on
factual grounds, to have been abused. To put it another way, even in a
situation where inequality in bargaining power exists, contracts can still
survive if proper advice is proved to have been sufficient to eliminate the
influence of the stronger party. This will motivate stronger parties to make
arrangements for fair advice, and, as a result, weaker parties can be more

empowered to enter into just contracts.



